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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: AUGUST 2, 2010

THE STATE OF IDAHO,
Plaintiff,
vs.

)
)

COURT MINUTE

)

CASE NO: CR 2009-29933*C

)
)

REPORTED BY: Laura Whiting

)
)

MICHAEL ROWE RUSSO,
Defendant.

TIME: 9:00 A.M.

)
)
)

DCRT 1(908-426)

This having been the time heretofore set for trial to a jury in the above entitled
matter, the State was represented by counsel, Mr. Bryan Taylor and Ms. Lisa
Wenninger, Deputy Prosecuting Attorneys for Canyon County and the defendant
appeared in court with counsel, Mr. Robert Tilley. Ms. Angela Weeks, designated
police witness, was also present.
The Court provided proposed opening jury instructions to counsel before court
convened.
The Court convened at 9:08 a.m. with all parties present. The jury panel was not
present.
The Court noted it had received a stipulation regarding jury selection and stated
the stipulation within.
COURT MINUTES
AUGUST 2, 2010

000306

Mr. Taylor presented statements regarding the video to be submitted.
Mr. Tilley presented statements regarding the stipulation, noting foundational
issues were stipulated to, however there were not any waivers to any appeal issues.
Mr. Tilley further stated he had a standing objection to 404(b) evidence.
The Court noted the stipulation of the parties and inquired regarding the
defendant's two (2) pretrial motions regarding the redacted version of the video and
Idaho Code statute 18-6105.
At the Court's inquiry, Mr. Taylor advised he intended to call two (2) witnesses on
this date and presented statements regarding Idaho Code Statute 18-6105 and crossexamination of witnesses.
Mr. Tilley presented statements regarding cross-examination.
In answer to the Court's inquiry, Mr. Tilley presented statements regarding the
video between Ms. Weeks and the defendant.
Mr. Taylor presented statements regarding the video and Detective Weeks.
Further, Mr. Taylor advised he intended to introduce the video as evidence by
Wednesday of this week.
In answer to the Court's inquiry, Mr. Taylor stated the video could be addressed
tomorrow morning. Further, Mr. Taylor motioned to exclude witnesses.
The Court granted the exclusion of witnesses, however noted the designated
police witness and the victim could be present. The Court further advised counsel of
the seating chart and noted each party would have twelve (12) peremptory challenges.

COURT MINUTES
AUGUST 2, 2010

2

000307

In answer to the Court's inquiry, Mr. Tilley advised he would like the jury present
during the peremptory challenges.
The Court requested counsel to review the proposed jury instructions and stated
the defendant could stand up during the introductions.
The Court recessed at 9:22 a.m.
The Court reconvened at 9:44 a.m. with all parties present. The prospective jury
panel was also present under charge of the bailiff and properly seated.
The Court introduced itself and noted the case and date.
The clerk called the roll of the jury.
The prospective jury panel was sworn voir dire by the clerk.
The Court introduced it's staff, Mr. Taylor, Ms. Wenninger, Detective Weeks, Mr.
Tilley and the defendant to the prospective jurors. The Court further advised the jury of
the charge that was involved and the process involved in picking a jury.
The clerk read the Indictment to the prospective jury panel. The Court further
noted the defendant had pied not guilty.
The clerk drew thirty-eight (38) juror numbers, one at a time, and the following
prospective jurors were seated:

#213
#179
#77
#127
#161
#162

COURT MINUTES
AUGUST 2, 2010

#88
#153
#104
#187
#113
#196

#192
#169
#28
#194
#108
#159

#149
#207
#29
#65
#99
#202

#51
#109
#6
#17
#16
#15

3

000308

#107
#219
#227
#38
#116
#53

#186
#4

The Court examined the prospective jury as a whole.
The Court excused prospective juror #194 and the clerk drew prospective juror
#160.
The Court excused prospective juror #51 and the clerk drew prospective juror
#22.
The Court excused prospective juror #196 and the clerk drew prospective juror
#195.
Prospective juror #187 indicated he was not feeling well.
The Court advised prospective juror #187 it would address this issue during a
recess.
The Court advised the prospective jury of the witnesses to be called during this
case.
A brief side bar was held at the bench with each of counsel.
The Court excused prospective juror #38 and the clerk drew prospective juror
#156.
The Court excused prospective juror #162 and the clerk drew prospective juror
#234.
The Court excused prospective juror #116 and the clerk drew prospective juror
#2.
The Court excused prospective juror #22 and the clerk drew prospective juror
#67.

COURT MINUTES
AUGUST 2, 2010

4

000309

The Court admonished the prospective jurors and the jury recessed at 11 :00
a.m.
The Court addressed prospective juror #187.
Prospective juror #187 addressed the Court.
The Court excused prospective juror #187.
The Court recessed at 11 :03 a.m.
The Court reconvened at 11 :17 a.m. with all parties present. The prospective
jury panel was also present under charge of the bailiff and properly seated.
The clerk drew prospective juror #201 to replace #187.
Mr. Taylor examined the prospective jury voir dire as a whole and individually
and passed the jury panel for cause.
A brief side bar was held at the bench with each of counsel.
The Court admonished the prospective jury panel regarding their conduct and
recessed for the lunch hour at 12:12 p.m.
The Court reconvened at 1:22 p.m. with all parties present. The prospective jury
panel was also present under charge of the bailiff and properly seated.
Mr. Tilley examined the prospective jury voir dire as a whole and individually and
passed the jury panel for cause.
The Court advised it would recess to allow counsel to exercise their peremptory
challenges and explained the process therein.
Both of counsel exercised their peremptory challenges.

COURT MINUTES
AUGUST 2, 2010

5

00031.0

The Court instructed those prospective jurors chosen to try this matter to take the
appropriate seat in the jury box and excused the remaining jurors instructing them to
report to the Jury Commissioner.
The following jurors were called and seated at 2:08 p.m.; #179, #127, #179,
#104, #201, #195, #192, #160, #159, #149, #207, #65, #202 and #109.
The jurors were sworn by the clerk at 2: 10 p.m. to well and truly try the matter at
issue at. The Court admonished the jurors regarding their conduct during trial.
The jury panel recessed at 2:10 p.m.
In answer to the Court's inquiry, each of counsel indicated they had reviewed
preliminary jury instructions #1-8 and had no additions or objections to the same.
The Court recessed at 2:11 p.m.
The Court reconvened at 2:30 p.m.
Mr. Taylor advised the Court that juror #161 had expressed during voir dire she
would need to stand sometimes during trial and inquired if she could be moved for her
comfort.
Mr. Tilley concurred.
The Court instructed the bailiff to ask juror #161 where she would like to be
seated.
The bailiff, after conferring with juror #161, advised the Court she would like to sit
in the first seat.
The Court noted the change of seating and noted the seating chart shall now

COURT MINUTES
AUGUST 2, 2010

6

00031.1.

read#161,#127,#179,#104,#201,#195,#192,#160,#159,#149,#207,#65,#202
and #109.
The Court gave opening instructions.
Ms. Wenninger made an opening statement on behalf of the State.
Mr. Tilley objected and requested statements be made outside the presence of the
jury.
A brief side bar was held at the bench with each of counsel.
Ms. Wenninger continued to make opening statements on behalf of the State.
Mr. Tilley reserved his opening statement.
The State's first witness, KELLY LATHROP, was called, sworn by the clerk and
direct examined.

State's Exhibit #1 was marked and identified as a CD of the 911

recording. The witness was continued direct examined. Ms. Wenninger offered State's
Exhibit #1 and there being no objection, it was admitted and published to the jury.

The

witness was cross-examined. Defendant's Exhibit #A was marked and identified as a
transcript of the 911 recording. The witness was continued cross-examined and was
excused from the stand.
The State's second witness, JAZMIN WOLFF, was called, sworn by the clerk and
direct examined. State's Exhibits #2 and #3 were marked and identified as photographs of
the victim's clothes and there being no objection, were admitted into evidence.

The

witness was continued direct examined. State's Exhibits #2 and #3 were published to the
jury.

The witness was continued direct examined. State's Exhibits #4, #5 and #6 were

COURT MINUTES
AUGUST 2, 2010

7

0003:12

marked and identified as photographs of the victim and there being no objection, were
admitted into evidence. The witness was continued direct examined.
The Court recessed at 3:50 p.m.
The Court reconvened at 4:03 p.m. with all parties present. The jury panel was also
present under charge of the bailiff and properly seated.
The witness was cross-examined, re-direct examined and was excused from the
stand.
The Court admonished the jurors regarding their conduct and released the jury
panel for the day at 4:22 p.m.
In answer to the Court's inquiry, Mr. Tilley advised he did not intend to call the
witness regarding the curriculum vitae objection.
Mr. Taylor advised the Court the State would withdraw that motion.
In answer to the Court's inquiry, Mr. Taylor requested the Court view the police
video.
Mr. Tilley advised the Court the portion of the video in question was around the six
(6) minute mark.
In answer to the Court's inquiry, Mr. Taylor inquired if the Court had time available
immediately to view the video.
Mr. Tilley concurred.
The Court recessed at 4:26 p.m.
The Court reviewed the police interview off the record with both of counsel and
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noted the video portion in question was between minutes twelve (12) and seventeen (17)
regarding discussions of other vehicles owned.
The Court requested counsel be present at 8:30 a.m. the following morning to offer
oral argument.

Deputy Clerk
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: AUGUST 3, 2010

THE STATE OF IDAHO,
Plaintiff,
vs.

MICHAEL ROWE RUSSO,

)
)
)
)
)
)
)
)

)

COURT MINUTE
CASE NO: CR 2009-29933*C
REPORTED BY: Laura Whiting
TIME: 9:00 A.M.
DCRT 1(833-427)

Defendant.

)
~~~~~~~~~~~~)

This having been the time heretofore set for trial to a jury, day 2 in the above
entitled matter, the State was represented by counsel, Mr. Bryan Taylor and Ms. Lisa
Wenninger, Deputy Prosecuting Attorneys for Canyon County and the defendant
appeared in court with counsel, Mr. Robert Tilley. Ms. Angela Weeks, designated
police witness, was also present.
The Court noted the defendant's motion regarding the redacted version of the
police interview between Detective Weeks and the defendant, Michael Russo.
Mr. Tilley presented argument in support of the motion, noting that his objection
to the introduction of the entire video was not waived.
Mr. Taylor presented argument in objection to the defendant's motion.
The Court inquired regarding prior interviews between the defendant and
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Detective Weeks.
In answer to the Court's inquiry, Mr. Taylor made responding statements
regarding prior interviews and presented further argument in objection to the
defendant's motion.
Mr. Tilley presented further argument in support of the defendant's motion
regarding the video.
The Court advised both of counsel it would review the entire video before making
a decision and further noted it believed that the vehicle information was relevant
regarding ownership and possession. The Court further cited case law and requested
the State provide a copy of the interview.
The Court recessed at 8:53 a.m.
The Court reconvened at 9:01 a.m. with all parties present. The jury panel was
also present under charge of the bailiff and properly seated.
The State's third witness, BRENDEN MORELES, was called, sworn by the clerk
and direct examined. State's Exhibits #7, #8, #9, #10, #11, #12, #13 and #14 were
marked and identified as photographs of the victim's apartment and there being no
objection, were admitted into evidence and published to the jury. The witness was
continued direct examined, cross-examined and was excused from the stand.
The State's fourth witness, TANNA MAREK, was called, sworn by the clerk and
was direct examined and excused from the stand.
The State's fifth witness, BRIAN LUEDDEKE, was called, sworn by the clerk,
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was direct examined and excused from the stand.
A brief side bar was held at the bench with each of counsel.
The State's sixth witness, ERIN PON, was called, sworn by the clerk and direct
examined. State's Exhibit #15 was marked and identified as the victim's pants and
there being no objection, was admitted into evidence and viewed by the jury. The
witness was continued direct examined. State's Exhibit #16 was marked and identified
as the victim's shirt. Mr. Tilley objected due to improper foundation. The Court
overruled the objection and allowed State's Exhibit #16 to be admitted. State's Exhibit
#16 was viewed by the jury. The witness was continued direct examined. State's
Exhibit #17 was marked and identified as a photograph of the victim's bedroom and
there being no objection, was admitted into evidence. The witness was continued direct
examined. State's Exhibit #19 was marked and identified as a photograph of the
defendant's dresser and there being no objection, was admitted into evidence. State's
Exhibit #20 was marked and identified as a photograph of the defendant's cell phone
battery and there being no objection, was admitted into evidence. State's Exhibit #18
was marked and identified as a photograph of the defendant's cell phone and there
being no objection, was admitted into evidence. Exhibits #17, #18, #19 and #20 was
published to the jury. The witness was continued direct examined, cross-examined, redirect examined and was excused from the stand.
The State's seventh witness, JOHN WEIREM, was called, sworn by the clerk
and direct examined. State's Exhibits #21 and #22 were marked and identified as
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photographs of the victim's balcony and there being no objection, were admitted into
evidence and published to the jury. The witness was continued direct examined.
State's Exhibits #23 and #23A were marked and identified as photographs of shoe
prints and there being no objection, were admitted and published to the jury.
The Court recessed at 10:16 a.m.
The Court reconvened at 10:31 a.m. with all parties present. The jury panel was
also present under charge of the bailiff and properly seated.
The witness was continued direct examined. State's Exhibits #24, 24A and 24B
were marked and identified as photographs of shoe prints and there being no objection,
was admitted and published to the jury. The witness was continued direct examined
and cross-examined. Defendant's Exhibits #8, #C, #0, #E, #F and #G were marked
and identified as photographs of a post and there being no objection, were admitted
and published to the jury. The witness was excused from the stand.
The State's eighth witness, DEBRA KING, was called, sworn by the clerk and
direct examined. State's Exhibits #25 and #26 were marked and identified as
photographs of the defendant's apartment and there being no objection, were admitted
and published to the jury. The witness was continued direct examined. State's Exhibits
#27, #28 and #29 were marked and identified as photographs of alley by defendant's
apartment and photographs of a dryer. There being no objection, State's Exhibit #27
was admitted and published to the jury. The witness was continued direct examined.
Ms. Wenninger offered State's Exhibit #28 and #29, and with no objection, was
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admitted and published to the jury. The witness was cross-examined and was excused
from the stand.
The State's ninth witness, TROY HALE, was called, sworn by the clerk and direct
examined. State's Exhibit #30 was marked and identified as a photograph of the
defendant's boots and there being no objection, was admitted and published to the jury.
The witness was continued direct examined, cross-examined and was excused from
the stand.
The State's tenth witness, RAY ELLIS, was called, sworn by the clerk and direct
examined. State's Exhibit #31 was marked and identified as the defendant's boots.
Ms. Wenninger offered State's Exhibit #31. Mr. Tilley objected due to improper
foundation. The Court overruled the objection and allowed State's Exhibit #31 to be
admitted. The jury viewed state's Exhibit #31. The witness was continued direct
examined. State's Exhibit #32 was marked and identified as the defendant's clothing
from the dryer. Ms. Wenninger offered State's Exhibit #32. Mr. Tilley objected due to
improper foundation. The Court overruled the objection and allowed State's Exhibit #32
to be admitted. The jury viewed state's Exhibit #32. The witness was continued direct
examined, cross-examined and was excused from the stand.
A brief side bar was held at the bench with each of counsel.
The Court recessed for the lunch hour at 11 :38 a.m. and admonished the jury
regarding their conduct.
The Court reconvened at 12:55 p.m. with counsel, the designated police
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investigator and the defendant present. The jury panel was not present.
The Court advised counsel it had reviewed the redacted version of the police
interview between Detective Weeks and the defendant and stated the vehicle
information was relevant, however at 17.54 in the video, there was some wording that
was not admissible and would require the State to redact that portion of the video.
Mr. Taylor advised he would redact that portion of the video.
The Court recessed at 12:59 p.m.
The Court reconvened at 1:02 p.m. with all parties present. The jury panel was
also present.
The State's eleventh witness, RYLENE MOWLIN, was called, sworn by the clerk
and direct examined. State's Exhibit #33 was marked and identified as Idaho State
Police Laboratory Results and with no objection was admitted into evidence. The
witness was continued direct examined. State's Exhibit #34 was marked and identified
as Rylene Mowlin's report from September 18, 2009 and with no objection was
admitted into evidence. The witness was continued direct examined. State's Exhibit
#35 was marked and identified as Rylene Mowlin's report from January 25, 2010 and
with no objection was admitted into evidence. The witness was continued direct
examined. State's Exhibit #36 was marked and identified as a Supplemental Forensic
Case Report and admitted, per stipulation of both of counsel. The witness was crossexamined, re-direct examined, re-cross examined and was excused from the stand.
The State's twelfth witness, KEVIN GUTIERREZ, was called, sworn by the clerk
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and was direct examined, cross-examined and was excused from the stand.
The State's thirteenth witness, DONNA MEAD, was called, sworn by the clerk
and direct examined. State's Exhibit #37 was marked and identified as a shoeprint
report from the Idaho State Police Laboratory and with no objection was admitted into
evidence. The witness was continued direct examined. State's Exhibits #38, #39, #40
and #41 were marked and admitted as photographs of shoe prints. The witness was
continued direct examined. Mr. Taylor offered State's Exhibits #38, #39, #40 and #41
and with no objection, was admitted into evidence. The witness was continued direct
examined. State's Exhibit #43 was marked and identified as demonstrative boot soles
and with no objection, were admitted into evidence for demonstrative purposes. The
witness was continued direct examined. State's Exhibit #44 was marked and identified
as shoe print impressions and with no objection, was admitted into evidence. The
witness was continued direct examined. State's Exhibit #45 was marked and identified
as photograph of boot impressions and with no objection was admitted into evidence.
The witness was continued direct examined, cross-examined, re-direct examined and
was excused from the stand.
The Court recessed at 2:35 p.m.
The Court reconvened at 2:56 p.m.
The State's fourteenth witness, BRYCE KING, was called, sworn by the clerk
and direct examined. State's Exhibit #46 was marked and admitted as the defendant's
cell phone. The witness was continued direct examined. Mr. Taylor offered State's
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Exhibit #46 into evidence. Mr. Tilley advised he would offer the same objection ruled
previously by this Court. The Court noted the objection and admitted State's Exhibit
#46 into evidence. The witness was continued direct examined. State's Exhibit #47
was marked and admitted as a CD of a video from the defendant's cell phone and with
the same objection stated earlier, State's Exhibit #47 was admitted into evidence. The
witness was continued direct examined. State's Exhibit #47 was published to the jury.
The witness was continued direct examined. State's Exhibit #48 was marked and
admitted as Forensic Report of the defendant's cell phone. Mr. Tilley advised the Court
he would still stand on his continuing objection. The Court noted the objection and
admitted State's Exhibit #48 into evidence. The witness was continued direct
examined.
A brief side bar was held at the bench with each of counsel.
The witness was continued direct examined. State's Exhibit #49 was marked
and identified as the enhanced rape video. With Mr. Tilley's continuing objection,
State's Exhibit #49 was admitted and published to the jury. The witness was continued
direct examined. State's Exhibit #50 was marked and identified as a photograph of the
defendant's mazda and there being no objection, was admitted into evidence. The
witness was continued direct examined. State's Exhibit #51 was marked and identified
as rape photographs collected from the mazda. Mr. Tilly stood on his continuing
objection. The Court noted the objection and admitted the photographs into evidence.
The witness was continued direct examined. State's Exhibits #52, #53 and #54 were
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marked and identified as a photograph of a jeep Cherokee, paystub of the defendant
and pornographic photographs. With no objection from the defense, State's Exhibit #52
was admitted into evidence.
A brief side bar was held at the bench with each of counsel.
The witness was continued direct examined. Mr. Taylor offered State's Exhibits
#53 and #54 and noting Mr. Tilley's continuing objection, admitted said exhibits.
A brief side bar was held at the bench with each of counsel.
The Court advised the jury panel they would take a short recess to allow counsel
and the Court to take up some matters outside the presence of the jury.
The jury recessed at 3:50 p.m.
The Court addressed counsel and inquired regarding the State's offer of proof
regarding the computer evidence to be submitted and noted Mr. Tilley requested this be
taken up outside the presence of the jury. Additionally, the Court noted the computer
was the property of a family member of the defendant's, not the defendant's computer.
Mr. Taylor inquired if the Court would prefer to hear oral argument or have the
witness testify.
The Court advised it would prefer to hear oral argument, however if the witness
needed to testify, it would be permitted.
Mr. Taylor presented oral argument to show the State's offer of proof regarding
the computer evidence to be submitted.
Mr. Tilley presented oral argument against the computer evidence to be
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presented by the State.
The Court reviewed case law and Idaho Statute and inquired regarding what
would be offered.
Mr. Taylor presented statements regarding the computer and the defendant
having access. Further, Mr. Taylor stated there were three witnesses who had access
to the computer and could call the other two people in the morning, noting that the
defendant's mother was under a continuing subpoena under the State and the
Defense.
At the Court's inquiry, Mr. Taylor advised he would prefer to have this witness be
the last witness for the day and begin with Ellen Page and Ms. Russo in the morning,
then follow up with Bryce King.
The Court expressed opinions.
The jury panel was brought back into the courtroom at 4:13 p.m. under charge of
the bailiff and properly seated.
The witness was cross-examined and excused from the stand for the day.
At the Court's inquiry, Mr. Taylor advised the Court the State was a day ahead of
schedule and would prefer to begin the next witness tomorrow.
The Court advised the jury it would be excused for the day and noted the smooth
trial. The Court admonished the jurors and recessed at 4:27 p.m.

Deputy Clerk
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: AUGUST 4, 2010

THE STATE OF IDAHO,
Plaintiff,
vs.

MICHAEL ROWE RUSSO,
Defendant.

)
)

COURT MINUTE

)

CASE NO: CR 2009-29933*C

)
)
)
)
)
)

REPORTED BY: Debora Kreidler
TIME: 9:00 A.M.
DCRT 1(855-526)

)

This having been the time heretofore set for trial to a jury, day 3 in the above
entitled matter, the State was represented by counsel, Mr. Bryan Taylor and Ms. Lisa
Wenninger, Deputy Prosecuting Attorneys for Canyon County and the defendant
appeared in court with counsel, Mr. Robert Tilley.
The Court advised counsel of a preliminary matter it had noted at the conclusion
of the previous date. The Court stated that after the State's fourteenth witness, Bryce
King was questioned by Mr. Tilley, it had been disclosed that the Jeep Cherokee
mentioned had been located in the state of Washington. The Court further noted the
previous 404(b) motion filed had mentioned the defendant's Mazda, which was
relevant, however this Court had never been notified the Jeep Cherokee was in the
state of Washington.
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In answer to the Court's inquiry, Mr. Taylor advised the information taken from
the Jeep Cherokee was received a few weeks prior to this crime taking place.
Mr. Tilley stated his information contradicted that information.
The Court noted it had not received the information regarding the Jeep Cherokee
being in the state of Washington previously and noted that exhibits from the Jeep
Cherokee were already admitted into evidence. After reviewing the court minutes and
the rough transcript of the day previous, the Court noted the items had not been
published to the jury as of yet.
The Court advised counsel it would need to clarify its position regarding the Jeep
Cherokee before having any other mention regarding it. Further, the Court noted it
would need to balance the 404(b) evidence and expressed opinions.
Mr. Taylor presented statements regarding the defendant's previous police
investigation in Fruitland and when the evidence was found.
Mr. Tilley advised the Court he did not believe the State was being misleading,
but would ask if they could review their reports because his information regarding when
the evidence was collected was contradictory.
Mr. Taylor requested a short recess to confer with his witnesses prior to bringing
the jury in.
The Court recessed at 9:11 a.m.
The Court reconvened at 9:31 a.m. with all the parties present. Detective Angela
Weekes with the Nampa Police Department was present as the designated police
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investigator and the jury panel was present under charge of the bailiff and properly
seated.
The State's fifteenth witness, ANGELA WEEKES, was called, sworn by the clerk
and direct examined. State's Exhibit #63 was marked and identified as a photograph of
the defendant, Michael Russo, and with no objection, was admitted and published to
the jury. The witness was continued direct examined. State's Exhibit #59 was marked
and identified as a DVD of the interview between Detective Weekes and the defendant.
A brief side bar was held at the bench with each of counsel. At the bench, Mr.
Tilley advised the Court he would continue with his objection regarding the video and
the testimony regarding the defendant's sexual fantasies.
State's Exhibit #59 was admitted into evidence and published to the jury.
The Court recessed at 10:23 a.m.
The Court reconvened at 10:36 a.m. with all parties present. The jury panel was
also present.
The witness was cross-examined.
A brief side bar was held at the bench with each of counsel. At the bench, Mr.
Taylor advised the question Mr. Tilley was asking could lead to a prior crime; therefore,
Mr. Tilley withdrew the question.
The witness was continued cross-examined and was excused from the stand.
The State's sixteenth witness, WILLIAM CRAWFORD, was called, sworn by the
clerk and direct examined. State's Exhibit #60 was marked and identified as an audio

COURT MINUTES
AUGUST 4, 2010

3

000327

CD of a phone call between the defendant and another party and with no objection,
State's Exhibit #60 was admitted and published to the jury. State's Exhibits #61 was
marked and identified as an audio CD of a phone call between the defendant and
another party and with no objection, State's Exhibit #61 was admitted and published to
the jury. State's Exhibit #62 was marked and identified as an audio CD of a phone call
between the defendant and another party and with no objection, State's Exhibit #62
was admitted and published to the jury. The witness was continued direct examined.
Mr. Taylor requested a short recess to set up the courtroom for the next witness.
The Court recessed at 11 :09 a.m.
The Court reconvened at 11 :16 a.m. with all parties present. The jury panel was
also present under charge of the bailiff and properly seated.
The State's seventeenth witness, LISA MENGE, was called, sworn by the clerk
and direct examined. State's Exhibit #64 was marked and identified as an illustration of
the female anatomy and with no objection, State's Exhibit #64 was admitted for
illustrative purposes only. The witness was continued direct examined. State's Exhibit
#4, #5 and #6, which had been previously admitted as a photographs of the defendant's
pelvic area, was published to the jury. The witness was continued direct examined.
State's Exhibit #49, which was previously admitted into evidence, was published to the
jury. The witness was continued direct examined. Mr. Tilley objected to a line of
questioning and asked the witness a question in aide of an objection. The Court
overruled the objection and the witness was continued direct examined, cross-
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examined, re-direct examined and was excused from the stand.
Mr. Taylor advised the Court that the State would rest its case at this time.
A brief side bar was held at the bench with each of counsel, with discussion
regarding the Jeep Cherokee.
The Court advised it would release the jury panel for lunch and noted it would
need to address a legal matter before the State could officially rest its case.
The jury recessed for lunch at 11 :43 a.m. with the admonishment not to talk
about this case.
The Court requested counsel be present at 12:45 p.m. to take care of the issue
regarding the Jeep Cherokee. Further, the Court inquired regarding the Ford Bronco.
Mr. Taylor advised there was no evidence to submit from the Ford Bronco.
The Court recessed at 11 :43 a.m.
The Court reconvened at 12:45 p.m. with all parties present. The defendant and
the jury panel was not present.
In answer to the Court's inquiry, the criminal offense in Fruitland happened on
July 8, 2009 and the search regarding the Jeep Cherokee took place on August 13,
2010. Further, Mr. Taylor stated the defendant had advised Detective Weekes he had
possession of the Jeep Cherokee previously, as well as the defendant's pay stub and
photographs found.
Mr. Tilley presented statements in objection to the evidence regarding the Jeep
Cherokee.
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The Court ordered any testimony regarding the Jeep Cherokee and State's
Exhibits #52, #53 and #54 stricken and expressed opinions.
The Court recessed at 12:48 p.m.
The Court reconvened at 1:12 p.m. with all parties present. The jury panel was
not present.
In ahswer to the Court's inquiry, Mr. Taylor advised the State would rest its case.
Further, Mr. Taylor requested Detective King, Detective Hale and Ellen Russo be
released from subpoena.
Mr. Tilley concurred and advised the defendant intended to testify.
The Court advised the defendant of his firth amendment rights.
The defendant indicated he understood his rights.
At the Court's inquiry, Mr. Tilley advised the defendant would be the only witness
in the defense.
At the Court's inquiry, Mr. Taylor advised the State may have rebuttal witnesses.
The jury was brought into the Courtroom at 1:15 p.m.
The Court advised the jury the State had rested and further advised the jury
panel that any evidence regarding the Jeep Cherokee and State's Exhibits #52, #53
and #54 was stricken and the jury must ignore any testimony regarding said Jeep
Cherokee. Additionally, the Court advised the jury panel that the defense would waive
opening statements. ·
The Defendant's first witness, MICHAEL RUSSO, was called, sworn by the clerk,
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direct examined, cross-examined and was excused from the stand.
At the Court's inquiry, Mr. Tilley advised the Court the defense had no further
testimony to present.
Mr. Tilley requested a five (5) minute recess.
The Court recessed at 1:43 p.m.
The Court reconvened at 1 :50 p.m. with all parties present. The jury panel was
not present.
Mr. Taylor advised the Court the State did not intend to call any rebuttal
witnesses.
The jury panel was brought into the courtroom at 1:51 p.m.
The Court advised the jury panel both parties had rested and it would allow the
jury to recess in the jury room while closing instructions were prepared.
The jury recessed at 1 :53 p.m.
The Court advised counsel it would prepare a draft of the closing instructions to
have counsel review.
Mr. Tilley presented statements regarding unfavorable rulings on 404(b) and
suppression by the Court.
The Court reviewed its prior rulings and expressed opinions.
The Court recessed at 1:57 p.m.
The Court reconvened at 2:40 p.m. with all parties present. The jury panel was
not present.
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In answer to the Court's inquiry, Mr. Taylor advised the audio and video CDs
submitted did not contain any other information.
In answer to the Court's inquiry, Ms. Wenninger advised the State had reviewed
the proposed closing instructions and the verdict form and made requests for changes.
The Court noted the correction needed to instruction twenty-four (24) and
advised it would make the appropriate changes.
In answer to the Court's inquiry, Mr. Tilley advised he did not have any objections
or additions to make.
The Court advised counsel it would make the necessary correction to instruction
twenty-four (24) and the verdict form and inquired if the bailiff could help the jurors with
any necessary equipment to review exhibits.
Both of counsel advised the Court they did not have any objections to the bailiff
assisting the jury.
The Court recessed at 2:45 p.m.
The Court reconvened at 2:58 p.m. with all the parties present. The jury panel
was also present under charge of the bailiff and properly seated.
The Court read closing jury instructions to the jury.
Mr. Taylor presented closing arguments on behalf of the State.
Mr. Tilley presented closing arguments on behalf of the defendant.
Mr. Taylor presented final closing arguments.
The clerk administered the oath to the bailiff at 3:34 p.m.
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Upon instruction of the Court, jurors #192 and #195 were randomly drawn by the clerk
to act as alternate jurors and advised the alternate jurors regarding their duties.
The jury retired to deliberate at 3:35 p.m.
The Court reconvened at 5:22 p.m. with all parties present. The jury panel was also
present.
The Court noted it had been advised by the bailiff that the jury panel would like to
recess for the day and begin fresh the next day.
The Court admonished the jury regarding their conduct and requested that they be
present at 8:30 a.m. to begin deliberations the next day.
The Court recessed at 5:26 p.m.

Deputy Clerk
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CANYON COUNTY CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

STATE OF IDAHO,
Plaintiff,

vs.
MICHAEL ROWE RUSSO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR- 2009-29933

PRELIMINARY
JURY INSTRUCTIONS
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INSTRUCTION NO.

_I_

Now that you have been sworn as jurors to try this case, I want to go over with you what
will be happening. I will describe how the trial will be conducted and what we will be doing. At
the end of the trial, I will give you more detailed guidance on how you are to reach your
decision.
Because the state has the burden of proof, it goes first. After the state's openmg
statement, the defense may make an opening statement, or may wait until the state has presented
its case.
The state will offer evidence that it says will support the charges against the defendant.
The defense may then present evidence, but is not required to do so. If the defense does present
evidence, the state may then present rebuttal evidence. This is evidence offered to answer the
defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the law.
After you have heard the instructions, the state and the defense will each be given time for
closing arguments. In their closing arguments, they will summarize the evidence to help you
understand how it relates to the law. Just as the opening statements are not evidence, neither are
the closing arguments. After the closing arguments, you will leave the courtroom together to
make your decision. During your deliberations, you will have with you my instructions, the
exhibits admitted into evidence and any notes taken by you in court.
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INSTRUCTION NO.

This criminal case has been brought by the state of Idaho. I will sometimes refer to the
state as the prosecution.
The defendant is charged by the state of Idaho with violation of law. The charges against
the defendant are contained in the Amended Indictment. The clerk shall read the Amended
Indictment and state the defendant's plea.
The Amended Indictment is simply a description of the charges; it is not evidence.
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INSTRUCTION

NO._z_

A defendant in a criminal action is presumed to be innocent. This presumption places
upon the state the burden of proving the defendant guilty beyond a reasonable doubt. Thus, a
defendant, although accused, begins the trial with a clean slate with no evidence against the
defendant. If, after considering all the evidence and my instructions on the law, you have a
reasonable doubt as to the defendant's guilt, you must return a verdict of not guilty.
Reasonable doubt is defined as follows: It is not mere possible doubt, because everything
relating to human affairs, and depending on moral evidence, is open to some possible or
imaginary doubt. It is the state of the case which, after the entire comparison and consideration
of all the evidence, leaves the minds of the jurors in that condition that they cannot say they feel
an abiding conviction, to a moral certainty, of the truth of the charge.
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INSTRUCTION NO.

Your duties are to determine the facts, to apply the law set forth in my instructions to
those facts, and in this way to decide the case. In so doing, you must follow my instructions
regardless of your own opinion of what the law is or should be, or what either side may state the
law to be. You must consider them as a whole, not picking out one and disregarding others. The
order in which the instructions are given has no significance as to their relative importance. The
law requires that your decision be made solely upon the evidence before you. Neither sympathy
nor prejudice should influence you in your deliberations. Faithful performance by you of these
duties is vital to the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. The production of evidence in court is governed by rules of law. At
times during the trial, an objection may be made to a question asked a witness, or to a witness'
answer, or to an exhibit. This simply means that I am being asked to decide a particular rule of
law. Arguments on the admissibility of evidence are designed to aid the Court and are not to be
considered by you nor affect your deliberations. If I sustain an objection to a question or to an
exhibit, the witness may not answer the question or the exhibit may not be considered. Do not
attempt to guess what the answer might have been or what the exhibit might have shown.
Similarly, if I tell you not to consider a particular statement or exhibit you should put it out of
your mind, and not refer to it or rely on it in your later deliberations.
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During the trial I may have to talk with the parties about the rules of law which should
apply in this case. Sometimes we will talk here at the bench. At other times I will excuse you
from the courtroom so that you can be comfortable while we work out any problems. You are not
to speculate about any such discussions. They are necessary from time to time and help the trial
run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct evidence"
and "hearsay evidence." Do not be concerned with these terms. You are to consider all the
evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole judges of
the facts, you must determine what evidence you believe and what weight you attach to it.
There is no magical formula by which one may evaluate testimony. You bring with you
to this courtroom all of the experience and background of your lives. In your everyday affairs
you determine for yourselves whom you believe, what you believe, and how much weight you
attach to what you are told. The same considerations that you use in your everyday dealings in
making these decisions are the considerations which you should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more witnesses
may have testified one way than the other. Your role is to think about the testimony of each
witness you heard and decide how much you believe of what the witness had to say.
A witness who has special knowledge in a particular matter may give an opinion on that
matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for the opinion. You are not
bound by such opinion. Give it the weight, if any, to which you deem it entitled.
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INSTRUCTION NO.

If during the trial I may say or do anything which suggests to you that I am inclined to

favor the claims or position of any party, you will not permit yourself to be influenced by any
such suggestion. I will not express nor intend to express, nor will I intend to intimate, any
opinion as to which witnesses are or are not worthy of belief; what facts are or are not
established; or what inferences should be drawn from the evidence. If any expression of mine
seems to indicate an opinion relating to any of these matters, I instruct you to disregard it.
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INSTRUCTION NO._£

Do not concern yourself with the subject of penalty or punishment. That subject must not
in any way affect your verdict. If you find the defendant guilty, it will be my duty to determine
the appropriate penalty or punishment.
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INSTRUCTION NO.

If you wish, you may take notes to help you remember what witnesses said. If you do

take notes, please keep them to yourself until you and your fellow jurors go to the jury room to
decide the case. You should not let note-taking distract you so that you do not hear other answers
by witnesses. When you leave at night, please leave your notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said and not

be overly influenced by the notes of other jurors. In addition, you cannot assign to one person the
duty of taking notes for all of you.
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INSTRUCTION NO.

It is important that as jurors and officers of this court you obey the following instructions

at any time you leave the jury box, whether it be for recesses of the court during the day or when
you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else during the
course of the trial. You should keep an open mind throughout the trial and not form or express an
opinion about the case. You should only reach your decision after you have heard all the
evidence, after you have heard my final instruction and after the final arguments. You may
discuss this case with the other members of the jury only after it is submitted to you for your
decision. All such discussion should take place in the jury room.
Second, do no let any person talk about this case in your presence. If anyone does talk
about it, tell them you are a juror on the case. If they won't stop talking, report that to the bailiff
as soon as you are able to do so. You should not tell any of your fellow jurors about what has
happened.
Third, during this trial do not talk with any of the parties, their lawyers or any witnesses.
By this, I mean not only do not talk about the case, but do not talk at all, even to pass the time of
day. In no other way can all parties be assured of the fairness they are entitled to expect from you
as Jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside of
the courtroom on your own. Do not go any place mentioned in the testimony without an explicit
order from me to do so. You must not consult any books, dictionaries, encyclopedias or any
other source of information unless I specifically authorize you to do so.
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Fifth, do not read about the case in the newspapers. Do not listen to radio or television
broadcasts about the trial. You must base your verdict solely on what is presented in court and
not upon any newspaper, radio, television or other account of what may have happened.
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INSTRUCTION NO.

You have now heard all the evidence in the case. My duty is to instruct you as to the law.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules, you are
bound to follow them. If anyone states a rule of law different from any I tell you, it is my
instruction that you must follow.
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INSTRUCTION NO.

I0

As members of the jury it is your duty to decide what the facts are and to apply those
facts to the law that I have given you. You are to decide the facts from all the evidence presented
in the case.
The evidence you are to consider consists of:
1. sworn testimony of witnesses;
2. exhibits which have been admitted into evidence; and
3. any facts to which the parties have stipulated.
Certain things you have heard or seen are not evidence, including:
1. arguments and statements by lawyers. The lawyers are not witnesses. What they say in
their opening statements, closing arguments and at other times is included to help you interpret
the evidence, but is not evidence. If the facts as you remember them differ from the way the
lawyers have stated them, follow your memory;
2. testimony that has been excluded or stricken, or which you have been instructed to
disregard;
3. anything you may have seen or heard when the court was not in session.
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000347

INSTRUCTION NO.

I(

The original instructions and the exhibits will be with you in the jury room. They are part
of the official court record. For this reason please do not alter them or mark on them in any way.
The instructions are numbered for convenience in referring to specific instructions. There
may or may not be a gap in the numbering of the instructions. If there is, you should not concern
yourselves about such gap.
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INSTRUCTION NO.

I 2-,,

It is alleged that the crime charged was committed "on or about" a certain date. If you

find the crime was committed, the proof need not show that it was committed on that precise
date.
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INSTRUCTION NO.

_j_]_

During these proceedings you have heard the full name of the alleged victim, however, in
these instructions, only the initials J.W. are used.
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INSTRUCTION No.

l!f_

Evidence has been introduced for the purpose of showing that the defendant committed
acts other than that for which the defendant is on trial.
Such evidence, if believed, is not to be considered by you to prove the defendant's
character or that the defendant has a disposition to commit crimes.
Such evidence may be considered by you only for the limited purpose of proving the
defendant's motive, preparation, or plan.
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INSTRUCTION NO.

K

Certain evidence was admitted for a limited purpose.
At the time this evidence was admitted you were admonished that it could not be
considered by you for any purpose other than the limited purpose for which it was admitted.
Do not consider such evidence for any purpose except the limited purpose for which it
was admitted.
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INSTRUCTION NO.

-1-£

Each count charges a separate and distinct offense. You must decide each count
separately on the evidence and the law that applies to it, uninfluenced by your decision as to any
other count. The defendant may be found guilty or not guilty on any or all of the offenses
charged.
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INSTRUCTION NO.

I 9-

In order for the defendant to be guilty of Rape in Count I, the state must prove each of the
following:
I. On or about August 27, 2009
2. in the state of Idaho
3. the defendant, Michael Russo, caused his penis to penetrate, however slightly, the
vaginal and/or oral and/or anal opening of J.W., a female person, and
4. she was prevented from resisting by threats of immediate and great bodily harm to
herself, accompanied by the apparent power to inflict such harm, to-wit:

the defendant

pointed/held a knife at the victim.
If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.
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INSTRUCTION NO.

I!

With respect to Count I, Rape, there must exist a union or joint operation of act and
intent.
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INSTRUCTION NO.

If

In order for the defendant to be guilty of Kidnapping in Count II, the state must prove
each of the following:
1. On or about August 27, 2009
2. in the state of Idaho
3. the defendant, Michael Russo, seized and/or confined and/or detained J.W.
4. with the intent to cause her, without authority oflaw, to be in any way kept and/or
detained against her will.

If any of the above has not been proved beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.
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INSTRUCTION

No.}!}_

If you find the defendant guilty of Kidnapping, you must next decide whether the state

has proven Kidnapping in the First Degree. For the defendant to be guilty of Kidnapping in the
First Degree, the state must prove beyond a reasonable doubt that the kidnapping was committed
for the purpose of raping the person kidnapped.
For the defendant to be guilty of Kidnapping in the First Degree, you must unanimously
agree that the above circumstance has been proven beyond a reasonable doubt.

If you

unanimously find that the above circumstance has not been proven beyond a reasonable doubt,
you must find the defendant guilty of Kidnapping in the Second Degree.
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INSTRUCTION NO.

l (

In order for the defendant to be guilty of Burglary in Count III, the state must prove each
of the following:
1. On or about August 27, 2009
2. in the state of Idaho
3. the defendant, Michael Russo, entered a residence, the property of J.W., and
4. at the time entry was made, the defendant had the specific intent to commit rape.

If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.
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INSTRUCTIONNO.

2-"L

The manner or method of entry is not an essential element of the crime of burglary. An
entry can occur without the use of force or the breaking of anything.
The intent to commit the crime of Rape must have existed at the time of entry.
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INSTRUCTION NO.

Z

J

I have outlined for you the rules of law applicable to this case and have told you of some
of the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury
room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember the
facts differently from the way the attorneys have stated them, you should base your decision on
what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are important. It
is rarely productive at the outset for you to make an emphatic expression of your opinion on the
case or to state how you intend to vote. When you do that at the beginning, your sense of pride
may be aroused, and you may hesitate to change your position even if shown that it is wrong.
Remember that you are not partisans or advocates, but are judges. For you, as for me, there can
be no triumph except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making
your individual decisions. You may fully and fairly discuss among yourselves all of the evidence
you have seen and heard in this courtroom about this case, together with the law that relates to
this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and
change your opinion. You should only do so if you are convinced by fair and honest discussion
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that your original opinion was incorrect based upon the evidence the jury saw and heard during
the trial and the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the objective
of reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels
otherwise or for the purpose of returning a unanimous verdict.
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INSTRUCTION NO.

2y

In this case you will return a verdict, consisting of a series of questions. Although the
explanations on the verdict form are self-explanatory, they are part of my instructions to you. I
will now read the verdict form to you. It states:

"We, the Jury, for our verdict, unanimously answer the questions submitted to us as
follows:

QUESTION NO. 1: Is defendant Michael Russo guilty or not guilty of Rape?

Not Guilty _ __

Guilty _ __

Dated this _ _ day of August, 2010.
Presiding Juror

QUESTION NO. 2: Is defendant Michael Russo guilty or not guilty of Kidnapping?

Not Guilty _ __

Guilty _ __

Dated this _ _ day of August, 2010.
Presiding Juror
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•

If you unanimously answered Question No. 2 "Guilty", then proceed to answer Question
No. 3. If you unanimously answered Question No. 2 "Not Guilty," then skip Question No. 3 and
proceed to answer Question No.4.

QUESTION NO. 3: Did defendant Michael Russo commit the kidnapping, of which

you have found him guilty, for the purpose of raping the person kidnapped?

No

---

Yes

---

Dated this _ _ day of August, 2010.
Presiding Juror

QUESTION NO. 4: Is defendant Michael Russo guilty or not guilty of Burglary?

Not Guilty _ __

Guilty _ __

Dated this _ _ day of August, 2010.
Presiding Juror

There will be a place for you to date and sign the verdict after each question. You should sign
the verdict form as explained in another instruction.
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INSTRUCTION NO.

You have been instructed as to all the rules of law that may be necessary for you to reach
a verdict. Whether some of the instructions will apply will depend upon your determination of
the facts. You will disregard any instruction which applies to a state of facts which you
determine does not exist. You must not conclude from the fact that an instruction has been given
that the Court is expressing any opinion as to the facts.
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INSTRUCTION NO.

-~

Upon retiring to the jury room, select one of you as a presiding juror, who will preside over
your deliberations. It is that person's duty to see that discussion is orderly; that the issues submitted
for your decision are fully and fairly discussed; and that every juror has a chance to express himself
or herself upon each question.
In this case, your verdict must be unanimous. When you all arrive at a verdict, the presiding
juror will sign it and you will return it into open court.
Your verdict in this case cannot be arrived at by chance, by lot, or by compromise.

If, after considering all of the instructions in their entirety, and after having fully discussed
the evidence before you, the jury determines that it is necessary to communicate with me, you may
send a note by the bailiff. You should not try to communicate with me by any means other than
such a note. Please use this process with restraint. As I previously instructed you, the Court is
unable to coach you as to the value or effect of the evidence or to the weight you should attach to it.
That is the duty of the jury alone. In addition, you are not to reveal to me or anyone else how the
jury stands until you have reached a verdict or unless you are instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you with these
instructions.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: AUGUST 5, 2010

THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
)
)

)

COURT MINUTE
CASE NO: CR 2009-29933*C
REPORTED BY: Debora Kreidler

)

MICHAEL ROWE RUSSO,
Defendant.

)
)

TIME: 8:30 A.M.

)
)

DCRT 1(1046-1054)

This having been the time heretofore set for trial to a jury, day 4 in the above
entitled matter, the State was represented by counsel, Mr. Bryan Taylor and Ms. Lisa
Wenninger, Deputy Prosecuting Attorneys for Canyon County and the defendant appeared
in court with counsel, Mr. Robert Tilley. Detective Angela Weekes was present as the
designated police investigator.
The Court reconvened at 10:46 a.m. with all parties present. The jury panel was not
present.
The Court advised the parties that a verdict had been reached and noted there were
significant issues at stake on both sides and reminded everyone present the jury did not ask
to be picked and had spent three and a half (3 1/2) hours deliberating, therefore they were to
be respected for their decision.
COURT MINUTES
AUGUST 5, 2010
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The jury was brought to the courtroom at 10:47 a.m. under charge of the bailiff and
properly seated.
The Court determined juror #207 was the presiding juror and inquired of the jury if they
had reached a verdict and the following verdict was delivered to the Court by the Bailiff and
read by the Court:
Title of court and cause:

VERDICT OF THE JURY

We, the jury, for our verdict, unanimously answer the questions submitted to us as
follows:

QUESTION NO. 1: Is defendant Michael Russo guilty or not guilty of Rape?
GUILTY

QUESTION NO. 2; Is the defendant Michael Russo guilty or not guilty of Kidnapping?
GUILTY
QUESTION NO. 3: Did the defendant Michael Russo commit the kidnapping, or
which you have found him guilty, for the purpose of raping the person kidnapped?

GUILTY
QUESTION NO. 4: Is the defendant Michael Russo guilty or not guilty of Burglary?
GUILTY
Dated this

COURT MINUTES
AUGUST 5, 2010

5th

day of August, 2010
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/s/

#207

Presiding Juror

In answer to the Court's inquiry, Mr. Grove indicated he did not wish to have the jury
polled.
The Court addressed the jury regarding any questions they may have and/or the
possibility of individuals wanting to discuss the case and/or their verdict. The Court thanked
the jury for their service and the jury was excused from these proceedings at 10:52 a.m.

The Court ordered a Presentence Investigation Report and set this matter for
sentencing on September 29, 2010 at 9:00 a.m .. before this Court. Further, the Court
ordered the defendant to submit to a psycho-Sexual evaluation and indicated the
Court's secretary would prepare the Order.
The Court addressed the defendant and advised him of his right to consult his
attorney regarding his Fifth Amendment right prior to submitting to his evaluations.
The defendant was remanded to the custody of the Canyon County Sheriff pending
sentencing.
The Court recessed at 10:54 a.m.

Deputy Clerk
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VERDICT

"We, the Jury, for our verdict, unanimously answer the questions submitted to us as
follows:

QUESTION NO. 1: Is defendant Michael Russo guilty or not guilty of Rape?

Not Guilty _ __

Dated this 0

VERDICT
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Guilty

'X

p~

day of August, 2010.
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QUESTION NO. 2: Is defendant Michael Russo guilty or not guilty of Kidnapping?

Not Guilty _ __

Dated this

Guilty

x

J25_ day of August, 2010.

If you unanimously answered Question No. 2 "Guilty", then proceed to answer Question

No. 3. If you unanimously answered Question No. 2 "Not Guilty," then skip Question No. 3 and
proceed to answer Question No.4.

QUESTION NO. 3: Did defendant Michael Russo commit the kidnapping, of which
you have found him guilty, for the purpose ofraping the person kidnapped?

No

---

Yesl

Dated this~ day of August, 2010.

QUESTION NO. 4: Is defendant Michael Russo guilty or not guilty of Burglary?

Not Guilty _ __

Dated,this

VERDICT

Guilty

X

J2L day of August, 2010.
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arr
JOHN T. BUJAK
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO,
Case No. CR2009-29933*C
Plaintiff,
-vs-

SENTENCING MEMORANDUM

MICHAEL ROWE RUSSO,
Defendant.
COMES NOW the Plaintiff, by and through its attorneys BRYAN F. TAYLOR
and LISA WENNINGER, Deputy Prosecuting Attorneys for Canyon County, State of
Idaho, and submits the following Sentencing Memorandum in support of its position in
the above entitled action. Oral argument is requested by the State.

STATEMENT OF THE FACTS

Michael Rowe Russo (hereinafter the "Defendant") entered the apartment of the
J. W. in the early morning of August 271h, 2009. He held her at knife point and proceeded

to rape her for 45 minutes, vaginally, anally, and orally. The Defendant took a short
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video of the rape and told J.W. that he "had waited 2 Yz years for this when [she]
wouldn't give him the time of day." He was subsequently arrested a few hours later.
This Court is familiar with the further detailed facts of the case from prior
hearings as well as the trial. Therefore the State will defer to the court's record regarding
the facts.

PROCEDURAL HISTORY

The Defendant was arrested for the crime of Rape and First Degree Kidnapping
on August 2?1\ 2009. Subsequently, on September 2nd, 2009, the Defendant was indicted
by a Canyon County Grand Jury on three counts: Rape a violation of Idaho Code
§ 18-6101, Kidnapping in the First Degree for the purpose of raping, a violation of Idaho

Code § 18-4501, and Burglary a violation of Idaho Code § 18-1401. Over the course of
approximately a year, pre-trial motions and hearings were held.
On August 2nd through August 5th, 2010 the case proceeded to jury trial. A jury
of the Defendant's peers came back with guilty verdicts on all three counts. Upon these
convictions, the Court ordered the Defendant to obtain a PSI and a Psycho-Sexual
Examination.
The Defendant, pursuant to Estrada v. State, 143 Idaho 558, 149 P.3d 833 (2006),
elected not to participate in a psycho-sexual examination. The Defendant also asserted
his 5th Amendment rights during the PSI.
Because the Defendant was found guilty the parties are free to recommend a
sentence within the statutory guidelines.
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DISCUSSION
i. Structuring an appropriate sentence

a. The scope of what a sentencing judge should consider
It is well settled, that a sentencing judge may properly conduct an inquiry broad in
scope, largely unlimited, either as to the kind of information he may consider or the
source from which it may come. Williams v. New York, 337 U.S. 241, 69 S.Ct. 1079
(1949); State v. Morgan, 109 Idaho 1040, 1042, 712 P.2d 741, 743 (Ct. App., 1985);

State v. Bivens, 119 Idaho 119, 803 P.2d 1025 (Ct.App.,1991); State v. Chapman, 120
Idaho 466, 470, 816 P.2d 1023, 1027 (Ct. App., 1991). Thus, during a sentencing there
should be no limitations placed on the information concerning the background, character,
and conduct of a person convicted of an offense which a court may receive and consider
for the purpose of imposing an appropriate sentence. See US v. Watts, 519 U.S. 148,
151, 117 S.Ct. 633, 635 (1997). Thus, in this case the court can and should consider, the
testimony and evidence from trial, the transcript from the grand jury proceedings, the
police reports stemming from the investigations, the pre-sentence investigation, and any
and all victim impact statements.

See State v. Searcy, 118 Idaho 632, 798 P.2d 914

(1990)( discussing the use of victim impact statements); see also LC. § 19-5306.
Consideration of a defendant's past criminal history is also appropriate when
fashioning a sentence. State v. Barnes, 121 Idaho 409, 825 P.2d 506, 581 (Ct.App.,
1992). A sentencing court may, with due caution, consider the existence of a defendant's
alleged criminal activity for which no charges have been filed, or where charges have
been dismissed. Id. State v. Thomas, 133 Idaho 800, 804, 992 P.2d 795, 799 (Ct.App.,
1999); State v. Heffern, 130 Idaho 946, 949-50, 950 P.2d 1285, 1288-89 (Ct.App., 1997);
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State v. Wicke!, 126 Idaho 578, 580, 887 P.2d 1085, 1087 (Ct. App., 1994); State v.
Martin, 142 Idaho 58, 60-61, 122 P.3d 317, 319-320 (Ct. App., 2005).
It should be noted that it would be a deprivation of due process for a sentencing

court to rely upon information that is materially untrue or to make materially false
assumptions of fact. State v. Gawron, 124 Idaho 625, 627, 862 P.2d 317, 319 (Ct. App.,
1993). To prevent such error, the reliability of information upon which the sentencing
court relies must be insured by allowing the defendant an opportunity to examine all
information presented to the court at sentencing, to present favorable evidence, and to
explain or rebut adverse evidence. State v. Campbell, 123 Idaho 922, 926, 854 P.2d 265,
269 (Ct.App., 1993); Cunningham v. State, 117 Idaho 428, 431, 788 P.2d 243, 246
(Ct.App., 1990); State v. Martin, 142 Idaho 58, 60, 122 P.3d 317, 319 (Ct. App., 2005).
There is an additional case against the Defendant resulting in an additional victim. As
indicated in the PSI, police reports have been filed and a Grand Jury has indicted the
Defendant on three additional counts: Rape, Kidnapping in the First Degree, and
Burglary, for a crime stemming from Fruitland. Those records have been provided for
the Defendant for his review. Department of Correction records, a prior psychosexual
evaluation, a presentence report from the State of Washington, and other information
have also been provided to the Defendant for his review, as well as supplied in the PSI
report.
b. Factors and purpose of sentencing

Idaho Code Section 19-2521 1 delineates the criteria for placing the Defendant on
probation or imposing imprisonment. The choice of available sentencing alternatives is

1

Under Section 19-2521, the criteria for imprisonment are:
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committed to the sound discretion of the trial court. State v. Too hill, 103 Idaho 565, 567
(Ct. App., 1982).
There are a number of factors that the court should consider when imposing
sentence upon the Defendant. In State v. Wolfe, 2 the Court restated the four objectives of
criminal punishment: "( 1) protection of society; (2) deterrence of the individual and the
public generally; (3) the possibility ofrehabilitation; and (4) punishment or retribution for
wrong doing." 99 Idaho 382, at 384, 582 P.2d 728, 730 (1978); see also State v. Van

Newkirk, 110 Idaho 581, 582, 716 P.2d 1353, 1354 (Ct. App., 1986); State v. Toohill, 103
Idaho 565, 568 (Ct. App., 1982).

(a)
(b)
(c)
(d)
(e)
(f)

There is undue risk that during the period of a suspended sentence or probation the
defendant will commit another crime; or
The defendant is in need of correctional treatment that can be provided most effectively
by his commitment to an institution; or
A lesser sentence will depreciate the seriousness of the defendant's crime; or
Imprisonment will provide appropriate punishment and deterrent to the defendant; or
Imprisonment will provide an appropriate deterrent for other persons in the community;
or
The defendant is a multiple offender or professional criminal.

The following grounds, while not controlling the discretion of the court, shall be accorded weight
in favor of avoiding a sentence of imprisonment:
(a)
(b)

The defendant's criminal conduct neither caused nor threatened harm;
The defendant did not contemplate that his criminal conduct would cause or threaten
harm;
(c)
The defendant acted under a strong provocation;
(d)
There were substantial grounds tending to excuse or justify the defendant's criminal
conduct, though failing to establish a defense;
(e)
The victim of the defendant's criminal conduct induced or facilitated the commission of
the crime;
(f)
The defendant has compensated or will compensate the victim of his criminal conduct for
the damage or injury that was sustained; provided, however, nothing in this section shall
prevent the appropriate use of imprisonment and restitution in combination;
(g)
The defendant has no history of prior delinquency or criminal activity or has led a lawabiding life for a substantial period of time before the commission of the present crime;
(h)
The defendant's criminal conduct was the result of circumstances unlikely to recur;
(i)
The character and attitudes of the defendant indicate that the commission of another
crime is unlikely.
2
Although overturned, it was not on the basis of what constitutes the four objections of criminal
punishment.
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When trying to balance these four objectives of criminal punishment the State
tries to balance justice. Three types of justice intertwine our system. (1) Retributive.
This form of justice seeks to punish the offender and deter others from committing this
offense. (2) Utilititarian. This form of justice explores the possibility of rehabilitation of
the offender so that he may some day reintegrate with society.

If an individual is

rehabilitated, the notion is that the society will be protected and the offender can become
a productive member of that society. It also explores the notion of punishing an offender
when they commit a crime in order to deter others in society from committing such an
offense. (3) Restorative. This form of justice provides compensation to the victim for
their loss as well as listens to the wishes of the victim. The State thus seeks a just
sentence.
A sentence must be reasonable. Toohill, 103 Idaho at 568. "Unlike the choice
between probation and confinement, the determination of sentence length is not guided
by any statutory criteria, except the maximum term." Too hill, 103 Idaho at 566. "It is

clear, as a matter of policy in Idaho, that the primary consideration is the good
order and protection of society. All other factors must be subservient to that end."
Id., (quoting State v. Moore, 78 Idaho 359, 363 (1956)(emphasis added).
As stated in Moore:
Rehabilitation is not the controlling consideration in the
administration of criminal justice. The trial judge in this case listed the
objectives of criminal punishment as follows:
"1. Protection of society;
2. Deterrence of the individual and the public generally;
3. The possibility of rehabilitation;
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4. Punishment or retribution for wrongdoing."
The primary consideration is, and presumptively always will be,
the good order and protection of society. All other factors are, and must
be, subservient to that end. Important as are the humanitarian
considerations affecting the accused, his family and other relatives, and
the importance to society of rehabilitation itself, such considerations
cannot be allowed to control or defeat punishment, where other factors are
ignored or subordinated to the detriment of society. State v. Moore, 78
Idaho 359, 363, 304 P.2d 1101, 1103 (1956); See also State v. Kern, 119
Idaho 295, 805 P.2d 501 (Ct. App., 1991).
Therefore, a "term of confinement is reasonable to the extent it appears necessary,
at the time of sentencing, to accomplish the primary objective of protecting society and to
achieve any or all of the related goals of deterrence, rehabilitation or retribution
applicable to a given cause." Too hill, 103 Idaho at 568.
A prosecutor's mission is to ensure the fair and impartial administration of justice
for all, which means not only for the Defendant but for the victim as well. The purpose is
to create an appropriate sentence where society is protected, the offender is punished for
the crime he has committed, he be given the opportunity to be rehabilitated with the
appropriate treatment, and to make the victims whole by fully compensating them not just
financially but psychology as well.
c. Application ofsentencing factors to the facts of the case
The Defendant must be sentenced to a lengthy prison term in order to ensure the
protection of society. Factors that are significant to the State's sentencing request include
the facts that the Defendant continues to deny his culpability, is now a seven time
convicted felon with multiple crimes of violence, has already been through sex offender
treatment and has served an 11 year prison sentence on a prior rape in Washington State.

SENTENCING MEMORANDUM STATE v. Russo-CR09-29933*C

The only way to protect society is for the Defendant to be sentenced to a fixed term of
life in prison.
ii. Aggravating Factors

a. Denial ofo[fenses

The Defendant maintains that he is innocent and that he never raped the victim.
His response to the presentence investigator was "I did not commit the crime." (PSI, p.
5). The Defendant has never shown remorse nor has he apologized for his wrong doing.
The Defendant blames everyone except for himself.

He blames the prosecution, he

blames law enforcement, and he blames those who have not supported him. Never does
he take responsibility. This is a common theme in the Defendant's criminal history. In
examining his prior rape conviction he originally blamed it on other individuals rather
than taking responsibility. He only admitted the rape when he began his sex offender
treatment program during incarceration. In the Defendant's prior Attempted Robbery
case, he claimed he was wrongfully charged. He indicated that he had six alibi witnesses,
but nonetheless he plead guilty. (Int. Aug. 2008, p. 4). Now in this case the Defendant
once again denies any culpability.
b. Seven total felony convictions

According to the PSI the Defendant's first felony was a Burglary in the Second
Degree out of the State of Washington in 1994. The Defendant was given probation for
this offense, in which he failed to contact the probation department. While on probation
he committed his second felony, an Attempted Robbery out of Washington, where he
held a 28 year old jogger at gun point in 1995. Two months later he committed felonies
three and four (Rape and Burglary) when he entered a coffee shop and held a gun to the
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head of a 20 year old and raped her. He ordered the victim "lay down on your stomach,
bitch, if you don't, I'll kill you." (PSI, p. 8). The Defendant was sentenced to prison
where he served 11 years. The Defendant stated prison is a comfortable place for him.
In 2004 the Defendant was released and placed on parole and transferred to Idaho.
The Defendant was the subject of an investigation for attempted rape in Nampa in
2008 and an investigation of rape at a coffee shop in Meridian 2009. He was recently
indicted for Rape, Kidnapping in the First Degree, and Burglary committed at a Fruitland
coffee shop with a knife.
The Defendant has constantly shown a disregard for the law and continues to
commit dangerous and violent crimes. The new convictions in this case are officially the
Defendant's 5th, 6th, and ]1h Felonies. The Defendant is a habitual offender.
c. Defendant has already performed sex offender treatment
While serving his prison sentence in Washington he was enrolled in the WDOC
Twin Rivers Unit Sexual Offender Treatment program. There he was diagnosed with a
number of mental disorders and the number of sexual issues he presents was first learned.
He received counseling and treatment. Upon his release to parole he also was involved in
a psycho sexual evaluation by Dr. Johnston at Mountain States as well as participated in
the SANE programming in Idaho.

Even after receiving all of this treatment and

counseling, the Defendant continued to violently prey upon young women.
offended by committing his second sexually violent cnme.

He re-

This demonstrates the

Defendant learned little, if anything from either his incarceration or treatment and
suggests additional counseling would be ineffectual.
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d. Impact the crime had on the victim

The impact on victim must not be overlooked. J.W.'s life has forever been altered
because of the Defendant's crime.
While the mental health effects of rape have been extensively studied, it is still
difficult to convey just how devastating rape is to victims' emotional well-being. 3 Many
women experience this trauma as a fundamental betrayal of their sense of self, identity,
judgment, and safety. 4

Studies have indicated that between 31 % and 65% of rape

survivors develop Post Traumatic Stress Disorder (PTSD), 5 and 38% to 43% meet
diagnostic criteria for major depression. 6
In this case we do not know the long term impact the Defendant has had upon
J.W .. Fortunately, J.W. is a very strong woman, and as she has indicated, will not let the
Defendant define who she is.
e. Defendant is a high risk to reoffend and is a violent sexual predator

The Defendant is a very dangerous individual.

The evidence that has been

presented to this court shows that the Defendant uses violence, weapons, and threats of
severe harm in the commission of his crimes. Given the Defendant's lack ofremorse and
desire to rehabilitate, he poses a high risk to reoffend in the future.
Based on the evidence and supporting documents presented for sentencing the
State contends that based on the DSM-IV, current peer-reviewed research, and the

3

See Campbell, R. (2008). The psychological impact of rape victims' experiences with legal, medical, and
mental health systems. American Psychologist. 63(8), p. 702-717; see also Konradi, A. (2007). Taking
the stand: Rape Survivors and the prosecution of rapists. Westport, CT: Praeger.
4
Moor, A. (2007). When recounting the traumatic memories is not enough: Treating persistent selfdevaluation associated with rape and victim-blaming myths. Women & Therapy, 30, p. 19-33
5
Kilpatrick, D.G., Amstadter, A.B., Resnick, H.S., & Ruggiero, K.J. (2007). Rape-related PTSD: Issues
and interventions. Psychiatric Times, 24, p.50-58.
6
Campbell, R. (2008). The psychological impact of rape victims' experiences with legal, medical, and
mental health systems. American Psychologist. 63(8), p. 702-717.
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literature surrounding cases involving such sexual violence, that the Defendant would
appear to be a high risk to sexually reoffend and poses a great danger to the community.
It is the State's contention, based on the records, testimony, and evidence, that the

Defendant poses the same dangers and risks that a violent sexual offender would pose.
He acted on the violent sexual fantasies and urges he has continually had since a
teenager.
control.

As the Defendant indicated he commits these acts because of power and
Dominance over a helpless victim sexually excites him.

The testimony

presented at trial, statements made by the Defendant, and the evaluations suggest that the
Defendant has sexual urges he can not control. The safety of the community dictates he
needs to be incarcerated. Even the Defendant indicated that he "missed the four walls" of
prison. (PSI, pg. 3). Due the fact that this violent rape is subsequent to a prior violent
rape in Washington (which was followed by lengthy incarceration and treatment), the
Defendant appears to pose a high risk to reoffend. Further, the State would request that
the Defendant be classified as a violent sexual predator.
iii. Summation

The Defendant was found guilty of Rape, Kidnapping in the First Degree, and
Burglary.

The court heard the testimony surrounding each count.

The Defendant

violently raped the victim J.W. at knifepoint for 45 minutes.
The Defendant has already completed a significant prison sentence and sex offender
treatment prior to committing this offense. The debate on treatment and incarceration boils
down to an issue of risk management and protecting the community. Here that debate is nil.
Incarcerating the Defendant is the best form of risk management and the only way to protect
society.

SENTENCING MEMORANDUM
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STATES RECOMMENDATION
Thus, the State presents the following sentence recommendation for the Court that
would encompass all three streams of justice:
With regards to Count I, Rape, the State recommends:
(i)
(ii)
(iii)
(iv)
(v)

A fixed sentence of LIFE.
The Defendant would also be required to register
as a sex offender
Provide a sample of his DNA for the national
database.
The Defendant would have no contact with the
victim.
The Defendant would be assessed $5,000 in civil
penalty to the victim pursuant to I.C. §19-5307.

With Regards to Count II, Kidnapping in the First Degree, for
the purpose of raping, the State recommends:
(i)
(ii)
(iii)
(iv)

A fixed sentence of LIFE.
Provide a sample of his DNA for the national
database.
The Defendant would have no contact with the
victim.
The Defendant would be assessed an additional
$5,000 in civil penalty to the victim pursuant to
I.C. §19-5307.

With Regards to Count III, Burglary, the State recommends:
(i)

A fixed sentence of 10 years.

This sentence incorporates the theory of Retributive justice, in that it makes the
Defendant serve the rest of his life in a secured facility. This length of a prison sentence
first and foremost takes into consideration the good order and protection of society. By
keeping the Defendant in custody, there will be no other victims.

It also provides

deterrence to the Defendant and the public in general. The Defendant has already been
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incarcerated for 11 years for a like-related offense which did not deter him from
committing this offense.
This sentence incorporates the theory of Utilitarian justice, in that it provides the
Defendant with the necessary opportunities, programs, and services to deal with his
psychological, sexual, and historical issues. The Defendant is in need of correctional
treatment which can be provided most effectively by his commitment to an institution.
Finally, this sentence incorporates Restorative justice. Placing him in custody for
life will be the first step in making the victim feel restored and whole again.
CONCLUSION

Accountability. The State is asking this Court to hold the Defendant accountable.
Hold him accountable for the atrocities that he committed. Michael Russo is a serial
rapist that has shown his true self, a violent sexual predator. The community is not safe
unless he is behind bars for the rest of his life.
Therefore, the State respectfully requests that this Honorable Court adopt the
position of the State and imposed this sentence as a just and reasonable
Respectfully,

LISA WENNINGER
DEPUTY PROSEC

ATTORNEY

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing instrument was
served upon the attorney for the defendant, Rob Tilley, 8 Sixth Street North, Suit 103,
Nampa, on or about the 21st day of September, 2010 .

.&d, ~.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTYOF CANYON
PRESIDING: GREGORY M. CULET DATE: SEPTEMBER 28, 2010

THE STATE OF IDAHO,
Plaintiff,
vs

MICHAEL ROWE RUSSO,

)

COURT MINUTES

)
)
)
)
)
)
)

CASE NO. CR-2010-29933*C
TIME: 3:30 P.M.

)
)

Defendant.

REPORTED BY: Debora Kreidler

)
DCRT 1 (354-400)

This having been the time heretofore set for status/scheduling conference in the
above entitled matter, the State was represented by Ms. Lisa Wenninger, Deputy Prosecuting
Attorney for Canyon County, and the defendant was not present, however was represented by
counsel, Mr. Robert Tilley.
The Court called the case noted the defendant was not present and did not need to be
present due to this matter being a scheduling hearing and noted the other parties present.
The Court indicated a continuance of the sentencing scheduled for the next date had
been requested by Mr. Tilley and noted there was no objection to the continuance by the State.
Mr. Tilley presented argument in support of his request for a continuance for sentencing.
The Court reviewed scheduling options and set this matter for Sentencing on October
27, 2010 at 9:30 a.m. before this Court and noted it would block a two (2) hour time frame for

COURT MINUTES
SEPTEMBER 28, 2010
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the hearing. The Court further noted it would send out a notice of hearing, however it would
request Mr. Tilley submit an appropriate order for the extension of time.
In answer to the Court's inquiry, Ms. Wenninger advised she would contact the victim to
let her know of the schedule change.
The Court adjourned at 4:00 p.m.

Deputy Clerk
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Robert P. Tilley
Tilley Law Office, PLLC
8 Sixth Street North, Suite 103
Nampa, ID 83687
(208) 461-8100
(208) 461-8900 fax

CANYON COUNTY CLERK

S ROGERS, DEPUTY

Attorney for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
MICHAEL RUSSO,
Defendant.

cf\

CASE NO. €V 09-29933
ORDER TO CONTINUE
SENTENCING

)

Upon motion by counsel for the Defendant, and good cause appearing therefore;
IT IS HEREBY ORDERED, AND THIS DOES ORDER that the Sentencing Hearing,
heretofore set in the above matter for September 29, 2010, is continued and reset for the 27th day
of October 2010 at the hour of9:30 a.m.
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I
DISTRICT JUDGE

CERTIFICATE OF SERVICE:
I hereby certify that, I caused to be served a true and correct copy of the foregoing
document to the following:
Robert P. Tilley
Tilley Law Office, PLLC
8 Sixth Street North, Ste 103
Nampa, Idaho 83687

Canyon County Prosecuting Attorney
1115 Albany St.
Caldwell, ID 83650

[ ] Facsimile
[ ] U.S. Mail
kj1Iand Delivered

[ ] Facsimile

[ LY· S. Mail

~ Hand Delivered
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~ANYON COUNTY CU=RK
AUGSBURGER.DEPUTY
IN THE DISTRJCT COURT OF THE THIRD JUDICIAL DISTRICT OF

TIIE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CANYON

)
)
)
)

STATE OF rn4Jio,

f

Plaintiff,

vs.
MICHAEL RUSSO,

CASE NO. CR09-29933

)

STIPULATION TO PRODUCE

)
)

SOURCE DOCUMENTS USED
IN PREPARATION OF

)

PRESENTENCE REPORT

)

Defendant.

)

~~-----~~----~~~~~~-----

COME NOW the De~t, MICHAEL RUSSO. by and through his attorney of record,

t

.

.

Robert P. Tilley, and the Canyon County Prosecuting Attorney, and stipulate that this Court enter
an order for

4Pret1entence I1!1vestlgator
~

to produce to Counsel for the S1ate and Defendant, for

I

their review s.nd copying, source documents used in the preparation of Presentcnce Report
'

number 52696for the above-named defendant.
All information and documentation obtained by the State and/or the Defendant piirsuant

to the Coure s order shall be protected by and subject to Idaho Criminal Rule 32 .as well a.s any
other applivable provi:ri.on of ¥1aho State code regarding Presentence Investigation Repons.

Dated this 22nd day of October ;w 10.

1..~f;.~'rop
Canyon C01.U1f Deputy Prosecutor

UJ

Robert P. Tilley

Attorney for Defend.ant
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: OCTOBER 22, 2010

THE STATE OF IDAHO,

Plaintiff,

vs

)
)

COURT MINUTES

)
)
)

CASE NO. CR-2009-29933*C

)

MICHAEL ROWE RUSSO,

TIME: 11 :00 A.M.

)
)
)

CHAMBERS MINUTE

Defendant.

)
~~~~~~~~~~~~~)

This having been the time heretofore set for status conference in the above entitled
matter, the State was represented by Ms. Lisa Wenninger, Deputy Prosecuting Attorney for
Canyon County; and the defendant was not present, however was represented by counsel, Mr.
Robert Tilley.
The Court and counsel noted the matter was being taken up in chambers.
Mr. Tilley advised he had been reviewing the information provided by the Presentence
Investigation Report, however the investigator had not been forthcoming regarding some of the
information as stated in said report.

Further, Mr. Tilley stated the investigator had used a

summary of the sex offender treatment the defendant had completed while incarcerated
previously and he was requesting to obtain a copy of the summary for his own records to
review.

Additionally, Mr. Tilley presented statements regarding redacting portions of the

COURT MINUTES
OCTOBER 22, 2010
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information provided in the Presentence Investigation Report and stated it went against the
404(b) motions the Court had previously ruled on.
The Court advised counsel it had not fully reviewed the Presentence Investigation
Report thus far and inquired regarding standards and statements in said report.
Ms. Wenninger advised the Presentence Investigation Report provided facts stated from
the defendant's previous rape conviction and statements provided from police reports.
The Court stated that the sex offender treatment information was admissible for
sentencing, however Mr. Tilley would need to obtain a copy to review.
Mr. Tilley expressed his concerns regarding post conviction issues.
The Court advised the parties they could submit a stipulation regarding what areas of the
Presentence Investigation Report would need to be redacted and regarding the information Mr.
Tilley needed to review from the Presentence Investigator.
Both of counsel concurred.
The Court expressed opinions and advised counsel a motion could be heard regarding
these issues the day before sentencing.
Ms. Wenninger requested Mr. Tilley submit a copy of the issues that he wished to have
redacted and Mr. Bryan Taylor could review such information.
Mr. Taylor advised the Court that the last Presentence Investigation Report on the
defendant had stated he should not be listed on the violent sex offender registry.
The Court expressed opinions, stated it would sign an order if the parties could stipulate
to the issues or the matter could be set for motion hearing.

COURT MINUTES
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In answer to the Court's inquiry, Ms. Wenninger advised the victim would be testifying at
sentencing, however there was not a lot to present other than argument.
Mr. Tilley advised the defendant's father, mother and other family may be testifying at
sentencing and many members of the defendant's family was traveling from Washington.
The Court expressed opinions regarding aggravating and mitigating factors.
In answer to the Court's inquiry, Mr. Tilley advised he would have an order to the Court
by next Monday
The Court reviewed scheduling with counsel, stated the crimes were serious offenses
and further stated it would balance all factors during sentencing.
In answer to the Court's inquiry, Mr. Tilley advised he would draft and submit the
appropriate order.

Deputy Clerk
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: OCTOBER 27, 2010

THE STATE OF IDAHO,

Plaintiff,

vs
MICHAEL ROWE RUSSO,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

COURT MINUTES
CASE NO. CR-2009-29933*C

TIME: 1:30 P.M.
REPORTED BY: Debora Kreidler
DCRT 1 (159-211)

This having been the time heretofore set for sentencing in the above entitled matter, the
State was represented by Mr. Bryan Taylor, Prosecuting Attorney for Canyon County and Ms.
Lisa Wenninger, Deputy Prosecuting Attorney for Canyon County; and the defendant was
present, represented by counsel, Mr. Robert Tilley.
The Court called the case, noted the parties present and advised it had met with counsel
prior to court proceeding and originally Mr. Tilley had wanted to bi-furcate this matter to allow
him to gather additional information referred to in the Presentence Investigation Report he had
not had access to and to have the Court review testimony on this date, however was now
asking the Court to continue the matter.

Further, it was determined the victim in this matter

would prefer to present her victim impact statement on this date.
Mr. Taylor concurred.
The Court advised the parties it would take conspicuous notes and inquired of Mr. Tilley.
COURT MINUTES
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In answer to the Court's inquiry, Mr. Tilley advised there had been a previous stipulation
and order regarding source documentation and he had reviewed some of the documentation in
the office of the Presentence Investigator, however he was not allowed to make copies of said
documentation so the defendant could review it.

Further, Mr. Tilley stated the source

documentation was the summary of sex offender treatment from Washington and information
from the Idaho and Washington Department of Corrections. Mr. Tilley advised he did determine
there was mitigating information that was not presented in the Presentence Investigation and
reviewed criminal rule 32 that allowed the defense to present favorable information on the
defendant's behalf.

Mr. Tilley requested the Court continue the defendant's portion of

sentencing to review documentation and provide information to the Court.
Mr. Taylor advised the State would stand silent on the motion for a continuance, advised
the State would make their sentencing arguments on the continued sentencing date, stated the
victim would prefer to present her victim impact statement on this date and reserved the State's
sentencing recommendations.
The Court advised both of counsel this was a significant case that carried a mandatory
minimum of life imprisonment for one of the charges, advised it had reviewed the Presentence
Investigation Report and indicated it understood Mr. Tilley's dilemma regarding not being able to
make copies of the source documentation due to said documentation stating it could not be
reproduced.
Mr. Tilley concurred.
The Court expressed opinions regarding continuing the matter and granted the
defendant's motion to continue and stated it would bi-furcate this matter in part. This matter
COURT MINUTES
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was continued for sentencing on November 30, 2010 at 1:30 p.m. before this Court.
Further, the Court advised the parties if that date did not work, to let the Court know.
The Court addressed the victim regarding her statement.
In answer to the Court's inquiry, Mr. Tilley advised he would reserve the testimony of his
witnesses until the continued hearing.
JAZMIN WOLFF presented her victim impact statement to the Court.
The Court advised the victim she could also address the Court at the continued
sentencing if she so desired.
In answer to the Court's inquiry, Mr. Taylor indicated the State had nothing further to
present on this date.
The Court reviewed Mr. Tilley's right to the continuance to present mitigating evidence to
the Court and stated it would bi-furcate the sentencing hearing.
The defendant was remanded to the custody of the Canyon County Sheriff pending the
continued sentencing hearing.

~1-lll1 t ia ztl
Deputy Clerk

COURT MINUTES
OCTOBER 27, 2010

Page 3

000396

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: NOVEMBER 30, 2010

THE STATE OF IDAHO,
Plaintiff,

vs
MICHAEL ROWE RUSSO,
Defendant.

)
)
)

COURT MINUTES

)

CASE NO. CR-2009-29933*C

)
)
)
)
)
)
)

TIME: 1:30 P.M.
REPORTED BY: Debora Kreidler
DCRT 1 ( 153-342)

This having been the time heretofore set for sentencing in the above entitled matter, the
State was represented by Mr. Bryan Taylor, Prosecuting Attorney for Canyon County and Ms.
Lisa Wenninger, Deputy Prosecuting Attorney for Canyon County; and the defendant was
present, represented by counsel, Mr. Robert Tilley.
The Court called the case, noted the parties present and determined counsel was
prepared to proceed.
The Court noted the defense had filed a notice of addition to Presentence Investigation
Report, noted there were several letters and they would be attached as a combined Defendant's
Exhibit A to the Presentence Investigation Report.
The State advised the Court it had read and reviewed the Presentence Investigation
Report and had no factual corrections to be made.
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Mr. Tilley advised the Court he and the defendant had read and reviewed the
Presentence Investigation Report and presented argument in support of striking portions of the
Presentence Investigation Report.
Mr. Taylor presented argument in objection to portions of the Presentence Investigation
Report and offered no objection to portions of the Presentence Investigation Report.
The Court ordered portions of the Presentence Investigation Report stricken, ordered
portions of the Presentence Investigation to remain and expressed opinions.
In answer to the Court's inquiry, Mr. Tilley advised he did not have anything further to
address regarding the Presentence Investigation Report.
The Court reviewed the previous victim impact statement presented before this Court
and inquired.
Mr. Taylor requested the Court take judicial notice of the previous victim impact
statement and of the Sentencing Memorandum previously filed.
In answer to the Court's inquiry, Mr. Tilley advised he had several witnesses who would
like to testify on the defendant's behalf.
The Court advised the defendant that he had been provided with a notice of rights upon
sentencing prior to Court, which he was instructed to review and sign, if he understood the
same.
In answer to the Court's inquiry, Mr. Tilley advised the Court that he had reviewed the
Notice of Rights Upon Sentencing with the defendant.
In answer to the Court's inquiry, the defendant indicated he understood.
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The defendant's first witness, AMBER MCELVOY-REED, was called, sworn by the clerk,
direct examined and was excused from the stand.
The defendant's second witness, MELISSA KIRK, was called, sworn by the clerk, direct
examined, examined by the Court and was excused from the stand.
The defendant's third witness, JADE SMITH, was called, sworn by the clerk, direct
examined and was excused from the stand.
The defendant's fourth witness, JULIE REED, was called, sworn by the clerk, direct
examined and was excused from the stand.
The defendant's fifth witness, MARCY PAGE, was called, sworn by the clerk, direct
examined and was excused from the stand.
The defendant's sixth witness, JAMES RUSSELL REED, was called, sworn by the clerk,
direct examined and was excused from the stand.
The defendant's seventh witness, ELLEN RUSSO, was called, sworn by the clerk, direct
examined and was excused from the stand.
Mr. Taylor presented statements to the Court regarding the defendant and requested life
imprisonment for Count I, Rape with a DNA order, no contact with the victim and a $5,000.00
civil penalty. In regards for Count II, Kidnapping in the First Degree, Mr. Taylor requested life
imprisonment with a DNA order and a $5,000.00 civil penalty and in Count Ill, Burglary, and Mr.
Taylor requested imprisonment for a maximum of ten ( 10) years, to run concurrent. Further, Mr.
Taylor submitted a Restitution Order to the Court.

COURT MINUTES
NOVEMBER 30, 2010

Page 3

000399

Mr. Tilley presented statements to the Court on behalf of the defendant and requested a
fixed sentence of fifteen ( 15) years with the indeterminate period to be set by the Court by the
mandatory statutory requirements.
The defendant made a statement to the Court on his own behalf.
The Court determined there was no legal cause why judgment should not be
pronounced.
The Court expressed opinions, noted the defendant had been previously advised of his
post judgment rights and further noted that although the defendant did not participate in the
Psycho-Sexual Evaluation, that information was not going to be used against the defendant.
Further, the defendant reviewed the sentencing recommendations, expressed further opinions,
reviewed the juror's previous findings and reviewed the facts in the case.
The Court expressed opinions, admonished the defendant and entered a judgment of
conviction based on the jury's verdict of guilty and on Count Ill, Burglary, sentenced the
defendant to the custody of the Idaho Department of Corrections for a period ten ( 10) years
fixed, to run concurrent with counts I and II. Further, the Court entered a judgment of conviction
for Count II, Kidnapping in the First Degree, the Court sentenced the defendant to the custody
of the Idaho Department of Corrections for a period of forty (40) years fixed followed by life
indeterminate for a total aggregate term of life imprisonment with a $5,000.00 civil penalty
ordered, a mandatory DNA and Right Thumb Print Impression, a no contact order with the
victim and Restitution in the amount of $5,515.16.
The Court entered a judgment of conviction for Count I, Rape, based upon the jury's
verdict of guilty and sentenced the defendant to the custody of the Idaho Department of
COURT MINUTES
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Corrections for a period of fixed life, expressed opinions, and admonished the defendant.
Further, the Court ordered a $5,000.00 civil penalty, a mandatory DNA and Right Thumb Print
Impression and no contact with the victim. The Court expressed further opinions.
In answer to the Court's inquiry, Mr. Tilley advised there was nothing further to address.
The defendant was remanded to the custody of the Canyon County Sheriff pending
transport to the Idaho Department of Corrections.

Deputy Clerk
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CANYON COUNTY CLERK
M POLLARD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO,
Plaintiff

-vsMICHAEL ROWE RUSSO,

)
)
)
)
)
)
)
)
)
)
)

NOTICE TO DEFENDANT UPON
SENTENCING

Case No. CR2009-29933

)

Defendant.

)

The above named Defendant is hereby notified that you have the right to
appeal this Court's decision within forty-two (42) days from the date sentence is
imposed. Idaho Criminal Rule 54.3.
You are notified that you may file one motion for sentence modification
within 120 days from date sentence is imposed (within fourteen (14) days from
date of sentence on a probation violation). Idaho Criminal Rule 35.
You are notified that you have a right to file post-conviction proceedings
within one (1) year from the expiration of the time for appeal or determination of
an appeal, whichever is later. Idaho Code Section 19-4901 st. seq.

NOTICE TO DEFENDANT
UPON SENTENCING

000402

Further, if you are unable to pay the costs of any of the above
proceedings, you may apply to this Court for leave to proceed in forma pauperis.
Idaho Criminal Rule 33(a)(3); Idaho Code 19-4904.
Further, you are informed that in exercising any of the above proceedings,
you have the right to assistance of attorney and if you are an indigent person
then you have the right to the assistance of an attorney at public expense. Idaho
Code Section 19-852; 19-4904.
DATED:

//"- )tJ

-Zo/O

. Culet

!

CERTIFICATION OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing NOTICE
TO DEFENDANT UPON SENTENCING was mailed and/or hand delivered to the
following persons on this
day of Septeffiber, 2010.

?JD

I\) DW/nbli

Michael Rowe Russo, Defendant

(j_~
Deputy Clerk of the Court

NOTICE TO DEFENDANT
UPON SENTENCING
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CANYON COUNTY CLERK
M POLLARD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO
Plaintiff,
vs.

CASE NO CR2009-29933
RESTITUTION ORDER

MICHAEL ROWE RUSSO,
Defendant.

WHEREAS, restitution is a penalty which may be imposed upon the defendant in
addition to any other sentence that has been imposed and which, in furtherance of the State of
Idaho's interest in rehabilitation and punishment of the defendant, operates for the benefit of the
state, not just for compensation of the victim; and
WHEREAS, restitution constitutes punishment and rehabilitation and therefore, is an
essential part of the criminal judgment which promotes the rehabilitative purpose of the criminal
law; and
WHEREAS, in determining whether to order restitution and the amount of such
restitution, this Court, in the exercise of its sound discretion, has considered the amount of
economic loss sustained by the victim as a result of the offense, the financial resources, need and
earning ability of the defendant, as well as the State ofldaho's interest in rehabilitation and
punishment of the defendant; and

RESTITUTION ORDER
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Based upon the judgment and sentence in this case, and the expenses of the victim in this
matter, and pursuant to Idaho Code, Section 19-5304.
IT IS HEREBY ORDERED THAT THE DEFENDANT, MICHAEL ROWE RUSSO,
pay Five Thousand Five Hundred and Fifteen Dollars and Sixty One Cents ($5,515.61) in
restitution and that such restitution be paid to the Court to be distributed by the Court to the
victim in the following manner.
$4,463.01
Crime Victim's Compensation Program
P.O. Box 83720
Boise, ID 83 720 -0041
CV# 2009001654
$1,052.60

Jasmynn Wolff

Such restitution shall be joint and several with any other co-defendants who are ordered
to pay restitution arising from the same occurrence or event.
There are no known co-defendants.
The defendant may within forty-two (42) days of the entry of the order of restitution
object to or request relief from the restitution order in accordance with the Idaho Rules of Civil

RESTITUTION ORDER
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IDAHO INDUSTRIAL COMMISSION
P.O. Box 83720
Boise, ID 83 720-0041
(208) 334-6000 - FAX (208) 332-7559
1-800-950-2110
CL. " BUTCH "OTTER, GOVERNOR

COMMISSIONERS
R. D. Maynard, Chainnan
Thomas E. Limbaugh

Thomas P. Baskin

Mindy Montgomery, Director

10/27/2010
DENISE HIMES
CANYON COUNTY PA OFFICE
1115 ALBANY
CALDWELL, ID 83605
Re:

Claimant/CV No:
Jasmynn A. Wolf
Defendant(s)/Case No: Michael R. Russo

2009001654
CR-2009-002993 3-C

Dear Denise:
The Crime Victims Compensation Program (CVCP) is requesting restitution for
payments made on behalf of Jasmynn A Wolf. Attached is a payment summary
itemizing the payments made by CVCP.

Total Amount of Restitution Requested by CVCP: $4,463.01
Please request the court to order restitution to reimburse CVCP for the amount listed
above. Please forward a copy of the restitution order to our office for our records.
If restitution has previously been ordered or the case is closed, please contact our office at
(800) 950-2110 or (208) 334-6080. Thank you.

Sincerely,
Crime Victims Compensation Program

700 So. Clearwater Lane, Boise, ID

Equal Opportunity Employer
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INDUSTRIAL COMMISSION
CRIME VICTIMS COMPENSATION
Payment Summary
State of Idaho - vs - Russo, Michael R

Billed
Amount

Provider

10/27/2010

Case Number: CR-2009-0029933-C

Non
Allowed
Amount

Coll Src
Payment

~chv~

----·~-----

Reductions*

, CVCP
Payment to

CVCP
Payment to
Claimant

Provide~,//'

;J)i)/..
Boise Pathology Group

$119.20

$97.93

$5.32

$15.95

Boise Radiology Group PA

$191.00

$160.44

$7.64

$22.92

Bonnie Kim Waite, MD

$1,120.00

$940.29

$44.93

$134.78

Candice Crow, PhD

$3,780.00

$377.14

$652.86

$2,750.00

Mercy Medical Center

$1, 156.28

$868.15

St Luke's Regional Medical Center

$288.13

$2,951.54

$1,724.42

$306.77

$920.35

St Luke's Id Family Physicians

$750.00

$609,73

$35.08

$105.19

Treasure Valley ER Physicians

$309.00

$83.31

Total

$10,377.02

$0.00

$4,861A1

$225.69

......

--··"''~-

($1,052.60)
"'... ..._,,..,~----

.-~·- .---~"'

,,,,..----....

$0.00

... $4,4s3-.o1

~

"---·

Total CVCP Payments
*Claimant is responsible for reduction amount.
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$4,463.01

THIRD JUDICIAL DISTRICT
STATE OF IDAHO
COUNTY OF CANYON

)
)
)

THE STATE OF IDAHO, or

)
Plaintiff,

__________________
Defendant.

COMMITMENT

)
)
)
)
))

IT IS HEREBY ORDERED that the above-named Defendant, having been found guilty as charged, be
committed to the custody of the Sheriff of Canyon County, Idaho and that this Order of Commitment shall
serve as authority for continued custody.
IT IS FURTHER ORDERED that the above-named Defendant shall serve:
_ _ _ _ _ _ _ day(s).

o

as previously Ordered on the Judgment dated _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _.

.

credit for

~
o

o

day(s) served.

determinate

Ii' I( t/D f5 IO l rs Mindeterminate IJ Lt ~ Cmmt /I .

(J{)U/lt I

{!Otlfl I

work search/work~ut p ·

o

D _ _ _ _ _ _ _ month(s).

o ______ year(s).

0

Wftt Ill /~

0 retained jurisdiction.

f
leges granted from _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ to

upon written verification.

o

as authorized by the Sheriff of Canyon County.

Sheriffs Work Detail: _ _ _ _ days in lieu of _ _ _ _ days jail to be completed by _ __

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - · If the
Defendant fails to report to the jail as ordered or at a time agreed upon with the jail, or fails to satisfactorily
perform the Defendant's obligations with the Sheriff Inmate Labor Detail, then the Sheriff is ordered and
directed to place the Defendant in custody to serve the Defendant's jail time that has not been suspended.

¥

Other:

~D unts

// II; g Ill in (lUt ton tJUif't,fl;t

IT IS FURTHER ORDERED that the above-named Defendant shall report to the Canyo
Sheriffonorberore _ _ _ _ _ _ _ _ _ _ _ _ _ _++-r--7¥--r---.,..-~"-''----Dated:

>/Jail

_1_._l/1J__V/,_....·ID.___ _ __
~

COMMITMENT

Defendant

000408
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FILED

THIRD JUDICIAL DISTRICT
STATE OF IDAHO
COUNTY OF CANYON

II /?zo/10

AT

q·lj<tJ.M.

CLfiJ}(
THE lISTRic:r-7otiaT
BY
, f1UMf1
,Deputy

)
THE STATE OF IOAHO, or

)
)
)

Plaintiff,

)
)

-vs-

ORDER RESCINDING NO CONTACT
ORDER

)

Wich cul kJnU-t kua/J D

)

Defendant.

)

~~~~~~~~~~~~~~->

IT IS HEREBY ORDERED that the No Contact Order entered in this case on the

\JJpk m1UA)

.

,

21201

~1\\o-llontoct Order 1s ordef(d

j

day of

is rescinded.

as a ~j)ndrtion o(~·
,/'

Dated

/S'd _..,., ,c.-++--r--+--+-~---

11/'11J/i0

!

~Defendant

~spatch
9102

ORDER RESCINDING NO CONTACT ORDER

000409

RANSM ISS ION VERIFICATION
L__~~~~~~~~~~~~~

TIME
DATE, TIME
FAX NO./NAME
DURATION
PAGE(S)
RESULT
MODE

11/30 17: 23
NO CONTACTS
00:00:25
01
OK
STANDARD
ECM

00041.0

11/30/2010 17:24

F I A.~l.t

bm
BRYAN F. TAYLOR
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

D£C.012010
CANYON COUNTY CLERK
M POLLARD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO
Plaintiff,
vs.

CASE NO. CR2009-29933
JUDGMENT FOR VICTIMS

MICHAEL ROWE RUSSO
Defendant.

Based upon the judgment and sentence in this case, and pursuant to Idaho Code, Section
19-5307,
IT IS HEREBY ORDERED THAT THE DEFENDANT, MICHAEL ROWE RUSSO,
pay TEN THOUSAND ($10,000.00) civil penalty, Five Thousand ($5,000.00) for each count to:
JASMYNN A WOLF
No victim disclosure. Please contact the Canyon County Prosecutor's office for victim
information.

JUDGMENT FOR VICTIMS

00041.1.

This civil penalty shall operate as a civil judgment against the defendant, Michael Rowe
Russo, and is entered on behalf of the victim or victim's family named in the Information in the
above-entitled case. This civil penalty is not a substitute for any orders of restitution nor shall
any orders of restitution be offset by the entry of this judgment.
The defendant, Michael Rowe Russo, may appeal this civil penalty in the same manner as
any other aspect of this sentence imposed by this Court. This civil penalty shall not preclude the
victim from seeking any other legal remedy; provided that in any civil action brought by or on
behalf of the victims, the defendant shall be entitled to offset the amount of this civil penalty

JUDGMENT FOR VICTIMS
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CANYON COUNTY CLERK
M POLLARD, DEPlITY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO,

)
)

Plaintiff,
vs.
MICHAEL ROWE RUSSO,
SS#
D.O.

Defendant.

)
)

JUDGMENT AND COMMITMENT

)
)

CASE # CR-2009-29933*C

)
)
)
)
)

On this 30th day of November, 2010, personally appeared Bryan Taylor,
Prosecuting Attorney and Lisa Wenninger, Deputy Prosecuting Attorney for the County
of Canyon, State of Idaho, and the defendant, Michael Rowe Russo, and the
defendant's attorney Robert Tilley, this being the time heretofore fixed for pronouncing
judgment.
IT IS ADJUDGED that the defendant has been convicted upon the defendant's
plea of guilty to the offense of Rape, a felony, as charged in Count I of the Indictment, in
violation of Idaho Code Section 18-6101, being committed on or about the 27th day of
August, 2009, Kidnapping in the First Degree, a felony, as charged in Count II of the
Indictment, in violation of Idaho Code Section 18-4501, being committed on or about the
27th day of August, 2009 and Burglary, a felony, as charged in Count 111 of the
Indictment, in violation of Idaho Code Section 18-1401, being committed on or about the
27th day of August, 2009; and the Court having asked the defendant whether there was
any legal cause to show why judgment should not be pronounced, and no sufficient
cause to the contrary being shown or appearing to the Court,
IT IS FURTHER ADJUDGED that the defendant be sentenced to the custody of
the Idaho State Board of Corrections for a fixed period of confinement of life, with no
possibility of parole in Count I. In Count II, Kidnapping in the First Degree, it is
adjudged that the defendant be sentenced to the custody of the Idaho State Board of
JUDGMENT AND COMMITMENT
J>i
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Corrections for forty (40) years fixed followed by life indeterminate for a total aggregate
term of life imprisonment. Further, in Count Ill, Burglary, it is adjudged that the
defendant be sentenced to the custody of the Idaho State Board of Corrections for a
fixed period of ten ( 10) years. The Court ordered Counts I, 11 and 111 to run concurrent.
IT 15 ORDERED that the defendant be ordered to pay a $5,000.00 civil penalty in
Counts I and II, for a total amount of $10,000.00.
IT 15 FURTHER ORDERED that the defendant will provide a DNA sample in
compliance with the Idaho DNA and Genetic Marker Database Act of 1996 and a Right
Thumb Print impression to the Idaho State Police in each case. Further, the defendant
was ordered to have no contact with the victim, Jasmynn Wolff.
IT 15 FURTHER ORDERED that the defendant be given credit for four hundred
fifty-three (453) days of incarceration prior to the entry of judgment for this offense (or
included offense) pursuant to Idaho Code Section 18-309.
IT 15 ADJUDGED that the defendant be committed to the custody of the Sheriff
of Canyon County, Idaho, for delivery forthwith to the Director of the Idaho State Board
of Corrections at the Idaho State Penitentiary or other facility within the State
designated by the State Board of Corrections.
IT 15 ORDERED that the clerk deliver a certified copy of this Judgment and
Commitment to the Director of the Idaho State Board of Correction or other qualified
officer and that the copy serve as the commitment of the defendant.

DATED t h i s _ ) _ day of December, 20

JUDGMENT AND COMMITMENT

.
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Robert P. Tilley
Tilley Law Office, PLLC
8 Sixth Street North, Suite 103
Nampa, Idaho 83687
(208) 461-8100
Fax (208) 461-8900

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
MICHAEL RUSSO,
Defendant.

CASE NO. CR09-29933
NOTICE OF APPEAL

)

NOTICE IS GIVEN that MICHAEL ROWE RUSSO hereby APPEALS from the
Judgment and Commitment entered herein on December 1, 2010 by the Honorable Judge Culet;
from the Order of Jury Trial Issues entered herein on August 2, 2010 by the Honorable Judge
Culet; from the Order Granting State's Second Motion for 404(b) Evidence entered herein on
May 12, 2010 by the Honorable Judge Culet; from the Order Granting State's Motion in Limine
and 404(b) Evidence entered herein on March 29, 2010 by the Honorable Judge Culet; from the
Order Denying Defendant's Motion to Suppress Evidence entered herein on February 2, 2010 by
the Honorable Judge Culet; and from the Court's rulings at trial August 2-4, 2010.

Dated this "2--~ay of

Robert P. Tilley

NOTICE OF APPEAL

-1-
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2010.

CERTIFICATE OF SERVICE: I hereby certify that a true and correct copy of the above
and foregoing document was delivered to the office of the CANYON COUNTY PROSECUTOR
by placing a copy in the courthouse box on this date.

Dated this 28 1h day of December 2010.

Robert P. Tilley
Attorney for the Defendant

NOTICE OF APPEAL

-2-
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Robert P. Tilley
Tilley Law Office, PLLC
8 Sixth Street North, Suite 103
Nampa, ID 83687
(208) 461-8100
(208) 461-8900 fax

_,'l.M._~~M.

DEC 2 8 2010

Attorney for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
MICHEAL RUSSO,

CASE NO. CR 2009-29933

NOTICE TO WITHDRAW
AS ATTORNEY OF RECORD

)

Defendant.

)

COMES NOW, Robert P. Tilley, Defendant's attorney ofrecord in the above-entitled
case, and requests an Order, pursuant to Idaho Criminal Rule 44.1, permitting him to withdraw
as said attorney of record.
THIS NOTICE is made on the following grounds:
1. There has been a final determination and disposition of the criminal matter.
2. The time for appeal from the judgment of conviction has passed.

DATED this

Z-.i day of December, 2010.
l

Robert P. Tilley
Attorney for Defendant

NOTICE TO WITHDRAW AS ATTORNEY OF RECORD

- 1-
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JAN Q'S ·2011
Inmate name !fl:s:cH14f L ~0\iJ'L Kuss-o
IDOC No. _8=5=-£,~0=--=2=>,..----,-
Address 'ISC1 Vt>.>1-T lb-1::i/a1.LqS-B
B<D. &..)' 11/
8c;:t.$.E, ':i.Dl\-f{O

CANYON COUNTY CLERK
J DRAKE, DEPUTY

~3/C> 7

Defendant/Appellant
"''""!

.5

R..D

IN THE DISTRICT COURT OF THE - - - - - - - - JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

Appellant,

)
)
)

)
)

vs.

Respondent.

(flN'flD N

NOTICE OF APPEAL

)
)
)
)

TO: THEABOVERESPONDENTS,_=~~T~4~~,t=-c~f_,~\~o~~H~o_ _ _ _ _ _ _ __
AND THE PARTY'S ATTORNEYS,
.5-n41.E l".}noll.1Jtst (iEtJ~iliiL
AND THE CLERK OF THE ABOVE ENTITLED
---------COURT:
NOTICE IS HEREBY GIVEN THAT
1.

The above named Appellant(s)

M1CHAH

RoWL

RvSso

appeal(s) against the above named respondent(s) to the Idaho Supreme Court from (the final
judgment or order, (describe it) _

__,..J'""'o~0~<1£~Mi-N......Te--A~N~C~t-(=Ci~iNW'~1.t:=7~~"""E~t.ff=-+-~D=F.~D~~~R~--

+h

entered in the abovewentitled action (proceeding) on the 3o'day of

NOTICE OF APPEAL - 1
Revised: I 0/14/05

0004:18

No,>fMBf ~

2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or
orders described in paragraph 1 above are appealable orders under and pursuant to Rule
_ _ _ _ _ _ [e.g. (l l(c)(l)), or (12(a))] I.A.R.
3. A preliminary statement of the issues on appeal which the appellant then intends to
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal.
0
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Is a reporter's transcript requested? _'f_i=._~____

4.(a)

(b)

The appellant requests the preparation of the following portions of the

reporter's transcript:

)C The entire reporter's standard transcript as defined in Rule 25(a), I.A.R.
NOTICE OF APPEAL - 2
Revised 10/14/05
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~·The entire reporter's transcript supplemented by the following:
~ Voir Dire examination of jury

~Closing arguments of counsel
D The following reporter's partial transcript:

----------

~ The testimony of witness(es) __f'-,a-'('--''-1-f-'-""""""-~-/\t'-"'-S""-'.5_,_,_ _ _ _ _ _ __

·~Conferences

on requested instructions

Of Instructions verbally given by court
5.

The appellant requests the following documents to be included in the clerk's record in

addition to those automatically included under Rule 28, I.AR.

);;] All requested and given jury instructions
D The deposition of:

iz: Plaintiff's motion for continuance of trial
6.

I certify:
That a copy of this notice of appeal has been served on the reporter.

(a)

(b )(1) D That the clerk of the district court or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.
,

-I-le.._;~

(2) ~That the appellant is exempt from paying the estimated transcript fee because
~
cl oe.s

lr') Ca.t"CH4.:k.J l"\ l 0 0 l a') J 0 Mf

kve- +hr_ t11Js

NOTICE OF APPEAL - 3
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...

(c)(l) 0 That the estimated fee for preparation of the clerk or agency's record has been
paid.
(2) ~ That the appellant is exempt from paying the estimated fee for the preparation

of the record because

T11c_rAA.CtU-l-t7.0 I~

1. D.0,(. u!l\l J.,e,s Vlo± hAAf Abe Jv1tls.

(d)(l) 0 That the appellate filing fee has been paid.
(2) 0 That appellate is exempt from paying the appellate filing fee because

}VVi

live flRCtP-iA-f'U)

'"-:l..()tiC

(e)

That service has been made upon all parties required to be served pursuant to

Rule 20, and the attorney general ofldaho pursuant to Section 67-1401 (1), Idaho Code.
DA TED THIS

STATE OF IDAHO

Countyof

_____,

:Z'J~ay of _ _
o_~_z

~

20_io_

)
) SS

)

_._fV\_,_1_c~l-l=A-=f'=L-'R'--'Q=-V'"""'°'--'-R~"~ss"""o..__ _ _, being sworn, deposes and says:
NOTICE OF APPEAL - 4
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AND

1-N
1-14V.E tJc

fut-)tO~.

That the party is the appellant in the above-entitled appeal and that all statements in this

notice of appeal are true and correct to the best ofhJS!')/[1'":;"1edge and belief.

ti/~

Appellant

SUBSCRIBED AND SWORN to before me thi~ day o~s::.t::e~~~ ,

, 2oi2_, I
mailed a true and correct copy of the NOTICE OF APPEAL via prison mail system for
processing to the U.S. mail system to:

OFFICE OF THE ATTORNEY GENERAL
CRIMINAL DIVISION, APPELLATE UNIT
POBox~

S>r-z_o

Boise, ID 83 720-00 I 0

----=(=-">'T.u.N_'l'_,_IO"-.LfV_ _ _ _ _ County Prosecuting Attorney
\ \ l s AL-BAN y Sf,
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F I A.~ ~~M.
JAN 05 ·2011
CANYON COUNTY CLERK
J DRAKE, DEPUTY

(V}'\ e,tf A-f k ~ewe. ~vSSD

'1.oovlt

'£'5tic~

Full Name of Party Filing This Document

~'-1 0til:\-T 15-1? CtLLYZ-&

Ro.~ tlJ

Mailing Address (Street or Post Office Box}

f3c:t~f.. -S:.0!4-fto

'S37D7

City, State and Zip Code
Telephone Number

. Af)
3_

IN THE DISTRICT COURT OF THE

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
Case No.:

~(~A~tv~"'~l«J~----

CA.-loo2-l'f't33

'K

C..

MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
PAYMENT OF COURT FEES (PRISONER)

Plaintiff,
vs.

MJ:t11'1~L R.,;.'VE. ~v~Sc
Defendant.

IMPORTANT NOTICE: Idaho Code§ 31-3220A requires that you serve upon counsel for
the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the court when
you file this document.
STATE OF IDAHO
Countyof
[

~,

)
) SS.

)

] Plaintiff [X] Defendant asks to start or defend this case on partial payment of court

fees, and swears under oath
1. This is an action for (type of case) _ _ _
{l-'P. .P.......t .....1. .L...._
. __________ . I
believe I'm entitled to get what I am asking for.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO 1-10C 212512005
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2. [ X] I have not previously brought this claim against the same party or a claim based on
the same operative facts in any state or federal court. [

] I have filed this claim against the

same party or a claim based on the same operative facts in a state or federal court.
3. I am unable to pay all the court costs now.

I have attached to this affidavit a current

statement of my inmate account, certified by a custodian of inmate accounts, that reflects the
activity of the account over my period of incarceration or for the last twelve (12) months,
whichever is less.
4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly
balance in my inmate account for the last six (6) months. I also understand that I must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month's
income in my inmate account until the fee is paid in full.
5. I verify that the statements made in this affidavit are true.

I understand that a false

statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14)
years.
Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages
if more space is needed for any response.
IDENTIFICATION AND RESIDENCE:

Name: tvl-:tU.JA EL P.-11\J\}E

l<O">Sa

Other name(s) I have used:

l~-6 (<Eu..-48-B rI \lo Boy: r'/rj
)1 D '6.37e7
How long at that address? 3 l .>£E.\£$
Phone: N.o
Date and place of birth: MMc.t-1 '1; 1'17 l:, v.'.ktm\'\1NJsriB CA

Address: J:.SC!. V1v1.1"

/\i'\:ic.f!;J}e.L

~"'"'E:

Se:ARLE.S

B<>"L5£

1•

PHoNE

DEPENDENTS:

I am[){] single [

] married. If married, you must provide the following information:

Nameofspouse:--1.=-1--=-......_~~~~~~~~~~~~~~~~~~~~~~~~~

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO 1-10C 212512005
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My other dependents (including minor children) are: --+-~....)=o__..D.._.f....P'""t:"""N'""'O'-"Mft:""".
'-'-=:S'--------

INCOME:

Amount of my income: $

7

I.a': co

per [

] week [ ] month

Other than my inmate account I have outside money from: · ~M€..Jtl'l<e;,

My 4'aMl1

M"'11¥

sen.1\s

1. ~ ll<> ofu-c MCl\i'(
My spouse's income: $

rvht
I

per [ ] week [ ] month.

ASSETS:

List all real property (land and buildings) owned or being purchased by you.
Your
Address

City

Legal
Description

State

Value

Equity

List all other property owned by you and state its value.
Description (provide description for each item)

Cash

Bank/Credit Union/Savings/Checking Accounts
Stocks/Bonds/Investments/Certificates of Deposit 1Vorv£
Trust Funds

N~tYf:

Retirement Accounts/IRAs/401 (k)s

1'0{.)i-.> E-

Cash Value Insurance
Motorc des/Boats/RVs/Snowmobiles:
Furniture/Appliances

h}Gtv-~

Jewelry/Antiques/Collectibles

£LHrR.:K WrrM.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
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Description (provide description for each item)

Value

I -1\J . \ .$ri.b:ll

TVs/Stereos/Computers/Electronics

I

I sd sr+ 1.2rerJi~,s b.. ~01v+ gf"'

Tools/Equipment

Sporting Goods/Guns

\Q9.41V\

.~50-A00

dit.r

N\.DfV-E..

Horses/Livestock/Tack

f\) t:it...>E.

N0µ.E.

Other (describe)

EXPENSES: List all of your monthly expenses.
Average
Monthly Payment

Expense

t>}vt - 1.,'\lQAe,C.'V.Hl..D

Rent/House Payment
Vehicle Payment(s)
Credit Cards:

Loans:

tvft+

(list each account number)

(name of lender and reason for loan)

1'v}IJ

Electricity/Natural Gas

I

Water/Sewer/Trash

NIA
I

Phone
Groceries
Clothing
Auto Fuel

~IA
I
ufA
I

~1~
I
rv/Jfl

Auto Maintenance

I

*'I

IA

I

Cosmetics/Haircuts/Salons

tv)I-}
I

Entertainment/Books/Magazines
Home Insurance

NM
I

b.J,A

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO 1-10C 2/25/2005

00 426

PAGE 4

Average
Monthly Payment

Expense

Auto Insurance

t-J{vt
I

Medical Insurance

tv/A
)

Other

l\}ctJ=I: .

fse -heD

MISCELLANEOUS:

How much can you borrow? $_-"fftb""""'=-=---- From whom? _L...L..l'.u.:t:..l""-'---+--'~""-"'~--

lafJ1I /:i.01 'Amount of refund:$

When did you file your last income tax return?

Address tvl~l.il~

Name

~\le"' ~ . . -:,so

5tl i.0

ewe s!

~

ro

Phone
S3E.Y1

:l..o2?-S51-<::>c3"f

Years Known

3"/

Typed or Printed Name

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO 1-10C 212512005
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PAGES

= IDOC

TRUST =========== OFFENDER BANK BALANCES
Doc No: 85602
Name: RUSSO, MICHAEL ROWE

==========

12/29/2010 =
ISCI/UNT08 PRES FACIL

==============================================================================

Transaction Dates: 12/29/2009 - 12/29/2010 Status: ACTIVE
Acct: CHK
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
0.00
24.30
25. 14
0. 84
=============================== TRANSACTIONS =================================
Date
Batch
Description
Ref Doc
Amount
Balance

---------- ------------- ------------------ ---------12/19/2010
12/19/2010
12/15/2010
12/13/2010

II0526605-858
II0526605-857
HQ0526080-025
HQ0525609-010

099-COMM
099-COMM
011-RCPT
013-RCPT

SPL
SPL
MO/CC
RDU

---------- -----------

RTCP MO
RDU

13.69DB
10.61DB
25.00
0. 14

0.84
14.53
25 .14
0. 14

==============================================================================
Use Paging keys to view

I hereby certify that these records are true and cor.
rect copies of official records or reports or entries
therein of the Idaho Department of Correction.

Dated: .

<

-

D

Signa:~~~~~~~~~~

000428
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JAN QS ·2011
CANYON COUNTY CLERK
J DRAKE, DEPUTY
Inmate name M.1u-<llEL Q11>uiE R.>.>~
!DOC No. _,,,8,-=6~h~t>=~----
Address :LS.(.1. '~"nr \t;-i~ ~u. i.{8-13
P.I). "">' IY B.:>:s:.se)oa«o E37C]
Defendant-Appellant
IN THE DISTRICT COURT OF THE

- - -"2,-~
- - - - - JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

STA TE OF IDAHO,
Plaintiff-Respondent,

)
)

)
)
)

vs.

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

)

Defendant-Appellant.

CArv'-!oN

)
)
)

, Defendant-Appellant in the
above entitled matter and moves this Honorable Court to grant Defendant-Appellant's Motion
for Appointment of Counsel for the reasons more fully set forth herein and in the Affidavit in
Support of Motion for Appointment of Counsel.
1.

Defendant-Appellant is currently incarcerated within the Idaho Department of

Corrections under the direct care, custody and control

ofWarden_~5:~tvl~1:~t.,_,I-(_ _ _ _ __

·-s:._ 5

of the
2.

The issues to be presented in this case may become to complex for the Defendant-

Appellant to properly pursue. Defendant-Appellant lacks the knowledge and skill needed to
represent him/herself.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - I
Revised: I 0114105
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3.

Defendant-Appellant required assistance completing these pleadings, as he/she
was unable to do it him/herself.

4.
DATED this

o-._ff- day of_LJ~e_c.~e........
·\11W~-----' 20_&_.

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STA TE OF IDAHO

)

County

)

) SS

_,/V1~1c~H.""""'!f~'l.....L~~R=cy,.=e~fL~sb~--' after first being duly sworn upon his/her oath, deposes
and says as follows:
1.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the _--_.L~~-1.
____________.
under the care, custody and control

ofWarden_~S=M~:J...,_T_._t_._f_ _ _ _ _ _ __

3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other form of real

property;
5.

I am unable to provide any other form of security;

6.

I am untrained in the law;

7.

If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and competent counsel of the State;
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised: J0/14/05
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Further your affiant sayeth naught.
WHEREFORE, Defendant-Appellant respectfully prays that this Honorable
Court issue it's Order granting Defendant-Appellant's Motion for Appointment of Counsel to
represent his/her interest, or in the alternative grant any such relief to which it may appear the
Defendant-Appellant is entitled to.
DATED This 2-1/'v day of ~{);~ec=e~11~W~-----' 20 _}£_.

Dtlen~ pplailt
SUBSCRIBED AND SWORN AND AFFIRMED to before me

-~(),.~~

thi~day

ofS:Jes-~"<.JC , 20~

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: 10/14/05
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the

dfl hr

day of

~f'~r=ce~Vll~1Qf~--'

20Jsj_, 1

mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
prison mail system for processing to the U.S. mail system to:

CA tJ ~<£i l\.l
111 S 41.. sA-r'1 v

County Prosecuting Attorney

sr.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4
Revised: 10/J 4/05
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In the Supreme Court of the State of Idaho
F I .. M.L_ E
D
_ _P.M.

---~

JAN 2 5 2011
STATE OF IDAHO,
Plaintiff-Respondent,

v.
MICHAEL ROWE RUSSO,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

CANYON COUNTY CLERK

AMENDED

T RANDALL, DEPUTY

ORDER CONDITIONALLY
DISMISSING APPEAL
Supreme Court Docket No. 38404-2011
Canyon County Docket No. 2009-29933

The Appellant having failed to pay the necessary fees for preparation of the Clerk's
Record (Idaho Appellate Rule 27(c)) and Reporter's Transcript (Idaho Appellate Rule 24(d)) and
was not in proper form as required by Idaho Appellate Rule 17(o); therefore, good cause appearing;
IT HEREBY IS ORDERED that this appeal be, and hereby is, CONDITIONALLY
DISMISSED unless the required fees for preparation of the Clerk's Record and Reporter's Transcript
are paid to the District Court Clerk within twenty-one (21) days from the date of this Order.
IT FURTHER IS ORDERED that in the event the fees are paid, Appellant must file a
NOTICE OF APPEAL in proper form as required by Idaho Appellate Rule 17(o) within fourteen (14)
days thereafter
IT FURTHER IS ORDERED that this appeal is SUSPENDED until further notice.
DATED this

lq ·1=day of January 2011.
For the Supreme Court

cc:

Counsel of Record
District Court Clerk

ORDER CONDITIONALLY DISMISSING APPEAL - Docket No. 38404

000433

f!t4

D
A.~cME
I

tJll!!t.••

!"'.!Vl.

FEB 03 2011
1

CANYON COUNTY CLERK
J DRAKE, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO,
Plaintiff/Respondent.

)
)
)
)
)

ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER IN
DIRECT APPEAL

)

)
)

)
-vs-

)
)

Case No. CR2009-29933

)
MICHAEL ROWE RUSSO,

)

)
Defendant/Appellant.
TO:

)

IDAHO STATE APPELLATE PUBLIC DEFENDER
The Petitioner/Appellant having filed a Notice of Appeal on January 5,

2011 and having requested the assistance of counsel in pursuing a direct appeal
from the Court's Order, and the Court being satisfied that said
Petitioner/Appellant is an indigent person entitled to the services of the State
Appellate Public Defender pursuant to Idaho Code §19-870 and that the appeal
is from an order enumerated in Idaho Code § 19-870( 1, and good cause
appearing;

ORDER APPOINTING STATE APPELLATE
PUBLIC DEFENDER IN DIRECT APPEAL

000434

1

IT IS HEREBY ORDERED AND THIS DOES ORDER that the State
Appellate Public Defender is appointed to represent the above named
Petitioner/Appellant on the appeal from the Court's Order entered on December
28, 2010.
The State Appellate Public Defender's Office is provided the following
information concerning this case:
1. The plaintiff's attorney was: Robert P. Tilley, 8 Sixth St No, Suite 103,
Nampa, Idaho 83687.
2. Petitioner has advised the Court that the petitioner's current address is:
Michael Rowe Russo, IDOC #85602, ISCI Unit 15-B Cell 48-8, PO Box
14, Boise, ID 83707.

Dated this + - d a y of February,-2 11.

ORDER APPOINTING STATE APPELLATE
PUBLIC DEFENDER IN DIRECT APPEAL

000435

2

CERTIFICATE OF SERVICE

STATE OF IDAHO

)
) SS

COUNTY OF CANYON

)

I hereby certify that I served true and correct copies of the foregoing
document upon the following:
Canyon County Prosecuting Attorney
Canyon County Courthouse
Caldwell, Idaho 83605
Theresa Randall
Appellate Clerk
Canyon County Courthouse
Caldwell, Idaho 83605

State Appellate Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703
Michael Rowe Russo
IDOC# 85602
ISCI Unit 15-B Cell 48-B
PO Box 14
Boise, ID 83707
either by depositing the same in the U.S. mail, first class postage prepaid, or by
personal service.
Dated this ~.,,~j__ day of February, 2011.
C. Yamamoto, Clerk
Clerk of District Court

~Clerk
ORDER APPOINTING STATE APPELLATE
PUBLIC DEFENDER IN DIRECT APPEAL

000436
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-

02/15/2011 14:14 FAX 208 334 2985

"-~----------;

STATE APPELLATE PD

14!002

,-------=~

F I Ak,;z.i~ 9.M.
MOLLY J. HUSKEY
State Appellate Public Defender
State of Idaho
1.S.B. # 4843

FEB 15 2011
CANYON COUNTY CLERK

T RANDALL, DEPUTY

SARA B. THOMAS
Chief, Appellate Unit
l.S.B. # 5867
3050 N. Lake Harbor Lane, Suite 100
Boise, ID 83703
(208) 334-2712
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR CANYON COUNTY
)

STATE OF IDAHO,

~

CASE NO. CR 2009-29933

v.

)

S.C. DOCKET NO. 38404

MICHAEL RUSSO,

)
)
)
)

SECOND AMENDED
NOTICE OF APPEAL

Plaintiff-Respondent,

)

Defendant-Appellant.

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE
PARTY'S ATTORNEYS, BRYAN TAYLOR, CANYON COUNTY PROSECUTOR,
1115 ALBANY ST., CALDWELL, ID, 83605, AND THE CLERK OF THE ABOVEENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The

above-named

appellant

appeals

against

the

above-named

respondent to the Idaho Supreme Court from the Judgment and Commitment
entered in the above-entitled action on the 1st day of December, 2010, the
Honorable Gregory M. Culet, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rule (I.AR.) 11(c)(1-10).

SECOND AMENDED NOTICE OF APPEAL - Page 1

000437
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3.

STATE APPELLATE PD

A preliminary statement of the issues on appeal, which the appellant then

intends to assert in the appeal, provided any such list of issues on appeal shall
not prevent the appellant from asserting other issues on appeal, is/are:
(a)

Was there sufficient evidence presented to the jury to find Mr.

Russo guilty?
4.

There is a portion of the record that is sealed. That portion of the record

that is sealed is the Pre-Sentence Investigation Report (PSI).
5.

Reporter's Transcript.

The appellant requests the preparation of the

entire reporter's standard transcript as defined in l.A.R. 25(c). The appellant

also requests the preparation of the additional portions of the reporter's
transcript:
(a)

Motion in Umine and Motion to Suppress Hearing held on

January 27. 2010 (Court Reporter: Deborah Kreidler, no estimation of
pages was provided on the Register of Actions);
(b)

Motion in Limine/404(b) Motion and Pretrial Conference held on

March 18, 2010 (Court Reporter: Deborah Kreidler, estimation of less than
100 pages); .
(c)

Motion in Limine/404(b) Motion held on April 22. 2010 (Court

Reporter: Laura Whiting, estimation of less than 100 pages);
(d)

Motion to Shorten Time I 404(b) Evidence Hearing held on May 11,

2010 (Court Reporter: Kathy Klemetson. estimation of less than 100
pages);

AMENDED NOTICE OF APPEAL - Page 2
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(e)

STATE APPELLATE PD

Motion to Amend Indictment Hearing July 15, 2010 (Court

Reporter: Deborah Kreidler, estimation of less than 100 pages);
(f)

Jury Trial held on August 3-6, 2010, to include the voir dire,

opening

statem~nts.

closing arguments, jury instruction conferences,

reading of the jury instructions, any hearings regarding questions from the
jury during deliberations. return of the verdict, and any polling of the jurors
(Court Reporters: Laura Whiting/Debora Kreidler. estimation of over 500
pages);
(g)

Sentencing hearing held on October 27, 2010 (Court Reporter:

Deborah Kreidler. estimation of less than 100 pages); and
(h}

Sentencing Hearing held on November 30, 2010 (Court Reporter:

Deborah Kreidler. estimation of over 100 pages}.
6.

Clerk's Record.

The appellant requests the standard clerk's record

pursuant to l.A.R. 28(b)(2). The appellant requests the following documents to
be included in the clerk's record, in addition to those automatically included
under l.A.R. 28(b)(2):
(a)

Grand Jury Transcript filed November 16. 2009;

(b)

Notice of Intent field December 30, 2009;

(c)

Notice of Intent to Admit Evidence Under I.RE. 404(b) filed
December 31. 2009;

(d)

Memorandum in Support of Notice to Admit Evidence Under I.RE.
404(b) lodged January 7, 2007;

SECOND AMENDED NOTICE OF APPEAL - Page 3
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(e)

STATE APPELLATE PD

Objection to Admissibility of Evidence Under l.R.E. 404(b) filed
January 7, 2010;

(f)

Response to Defendant's Objection to Admissibility of Evidence
Under l.R.E. 404(b) filed January 19, 201 O;

(g)

State's Memorandum in Opposition to Defendant's Motion to
Suppress Evidence Regarding the Defendant's Statements lodged
January 19, 2010;

(g)

Notice of Intent to Introduce Jail Recordings of Defendant filed
April 13, 2010;

(h)

Notice of Disclosure of Impeachment Evidence filed April 211 2010;

(i)

Offer of Proof Disclosure filed April 29, 2010;

0)

Memorandum in Support of Notice to Admit Evidence Under l.R.E.
404(b) lodged May 6, 2010;

(k)

Witness list filed July 6, 201 O;

(I)

State's proposed Jury Instructions filed July 19, 201 O;

(m)

Witness list (Amended with community of lay witnesses listed) filed
July 19, 2010;

(n)

Stipulation to Set Status Conference filed July 21. 201 O;

(o)

Second Witness List filed July 30, 201 O;

(p)

Stipulation of Jury Trial Issues filed August 2, 2010;

(q)

Sentencing Memorandum lodged September 21, 2010;

(r)

All proposed and given jurv instructions;

AMENDED NOTICE OF APPEAL - Page 4
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(s)

STATE APPELLATE PD

All items. including any affidavits. objections, responses, briefs or
memorandums, offered in support of or in opposition to the
motions, filed or lodged, by the state, appellant or the court; and

(t)

Any exhibits, including but not limited to letters or victim impact
statements. addendums to the PSI or other items offered at
sentencing hearing.

7.

I certify:
(a)

That a copy of this Notice of Appeal has been served on the Court
Reporters, Laura Whiting, Kathy Klemetson, and Debra Kreidler;

(b)

That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho
Code§§ 31-3220, 31-3220A, l.A.R. 24(e));

(c)

That there is no appellate filing fee since this is an appeal in a
criminal case (Idaho Code§§ 31-3220, 31-3220A, l.A.R. 23(a)(8));

(d)

That arrangements have been made with Canyon County who will
be responsible for paying for the reporter's transcript, as the client
is indigent, l.C. §§ 31-3220, 31-3220A, l.A.R. 24(e); and

(e)

That service has been made upon all parties required to be served
pursuant to l.A.R 20.

DATED this

\5°"~ay of February, 2011.

M VJ.HUSKEY
State Appellate Public Defender

SECOND AMENDED NOTICE OF APPEAL - Page 5
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CERTIFICATE OF MAILING
I HEREBY GERTI FY that I have this _ day of February, 2011, caused a
true and correct copy of the attached SECOND AMENDED NOTICE OF
APPEAL to be placed in the United States mail, postage prepaid, addressed to:
ROB TILLEY
ATTORNEY AT LAW
PO BOX606
CALDWELL ID 83606
LAURA WHITING
COURT REPORTER
CANYON COUNTY DISTRICT COURT
1115 ALBANY STREET
CALDWELL ID 83605
DEBORA KREIDLER
COURT REPORTER
TUCKER AND ASSOCIATES
PO BOX 1625
605 WEST FORT STREET
BOISE ID 83701
KATHLEEN KLEMETSON
COURT REPORTER
1115 ALBANY STREET
CALDWELL ID 83605
BRYAN TAYLOR
CANYON COUNTY PROSECUTOR
1115 ALBANY ST
CALDWELL ID 83605
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
P.O. BOX 83720
BOISE, ID 83720-0010
Hand delivered to Attorney General's mailbox at Supreme Court

NANCY SANDOVAL
Administrative Assistant
MJH/tmf
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;n;;;;t~ name MI Jdf I 2tiwe, ~\lsS-o
IDOC No. ~'i?_S~lri~l-_ _ __
Address 1:C.C.. UtJl:\ D-1 Ce.ti.. lo7-A
P.o.

l?ic.ic:

7o~lo

Bel se_, 10
Defendant

~3 70I

IN THE DISTRJCT COURT OF THE ---=-----JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.

tV11c1::1~L:L ~~u-JL:

R\)sso
Defendant.

COMES NOW, fV11'c..he;.e.I

(_A._, Yo N

-~~~~--

Case No. 0.-

l~Oq- 2 C/~33

*

C

MOTION FOR
CORRECTION OR
REDUCTION OF
SENTENCE, ICR 35

~wt:.. fu52o

, Defendant in the instant action, and pursuant

to Idaho Criminal Rule 35, moves this Honorable Court for its Order:
[ ]

Correcting the Defendant's illegal sentence, or

[)<J

Reducing Defendant's sentence for the reasons stated on page two of this motion:

1. The Defendant was convicted of

R4PE )

K:torJAj'fWG-)

~ta£ r

before the Honorable

Judge _ ___.,,(__,..v,__,l=--f;"'-T_,___ _ _ _ _ _ _ _ and sentenced to a term of imprisonment in
the custody of the Idaho Department of Correction for:
[\]

/,..1,fELlt:f...
/;Lff
a unified tenn of _ _~ including __ ~ fixed followed by _ _ ~
indetenninate,

['\]

a fixed term of L'Lff

yeaffi.

2. The Defendant has been incarcerated since

()

ZI } 2 7 I } 0 9

MOTION FOR REDUCTION OR CORRECTION OF SENTENCE, ICR 35 - 1
Revised: I 0/06/05
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and has served

3. The Defendant believes:

M

The Court should reconsider its earlier sentence and reduce the same on the
following grounds, or,

[ J

The sentence is illegal and should be changed on the following grounds:

(State the reasons why you believe your sentence should be reduced. You may add extra pages if
necessary. Any additional documentation must be attached hereto.)
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J.

cJvH!!L

b, te

Defendant additionally submits the following documentation for consideration:

WHEREFORE, the Defendant,

Mlc..k~~I ~()u~. .

R\JS5P

, respectfully prays

this Honorable Court to reduce or correct the sentence as follows:

l0 yec.rs,

Ldl. l11l,Ju/l\-1'mk .Cr ktJnaprl;wJ= j

C#\Wttt.wv!lv "' o.. UJ af 15

ytoo

i=-rxJ

stJma. e-+ -kn yeti.ti .Cc bu~ {&1.'Yi n:tt'\

tieeJ L,{ •
i

;v,JebmivtJe·

or grant such

other and further relief, as the Court deems appropriate.
Respectfully submitted this

';;?

day

o~

Defendant
CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the

Y~ay of

rdar-e,, ~

delivered to prison authorities for the purpose of mailing a true and correct copy of the MOTION
FOR REDUCTION OF CORRECTION OF SENTENCE, ICR 35 via prison mail system for
processing to the U.S. mail system to:

__Wt--'-,_,_µ=-w_,_1 O"--'Nu.-_ _ _ County Prosecuting Attorney

D~
MOTION FOR REDUCTION OR CORRECTION OF SENTENCE, ICR 35 - 3
Revised: I 0/06/05

000447

~t_§_g.M.
MAR 1'-/ 2011
CANYON COUNTY
8 RAYNE, DEPU~~ERK

~

/

~,\,h6,{, R~Je..:»o

·rccc#

25fo6

Utt Name of Party Filing This Document

"Ill..

JNw 0-1 C.eU. 107-11

r.&.£0.,.-:: 7190(0

Mailing Address (Street or Post Office Box)

'8~ 70/

0Dlk' ID

City, State and Zip Code

IN THE DISTRICT COURT OF THE

?RD

--~~,________

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

JUDICIAL DISTRICT

[i.q.~'(o/J

--~.~------

Case No.: CR.-;;._ccf -

'2.'1133

;t<(.

MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
PAYMENT OF COURT FEES (PRISONER)

Plaintiff,
vs.

rt i "h"t I ReVJe.~ K1J':>Xt
Defendant.
IMPORTANT NOTICE: Idaho Code§ 31-3220A requires that you serve upon counsel for
the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the court when
you file this document.
STATE OF IDAHO

County of
[

ft

)

) SS.

_O_fl____)

] Plaintiff [ ')(] Defendant asks to start or defend this case on partial payment of court

fees, and swears under oath

R_\v-'-""LE-=~-3~S,,,___,~......,""""--:_______ .

1. This is an action for (type of case) __

believe I'm entitled to get what I am as king for.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO HOC 212512005

000448

PAGE 1

I

2.

fll

I have not previously brought this claim against the same party or a claim based on

the same operative facts in any state or federal court. [

] I have filed this claim against the

same party or a claim based on the same operative facts in a state or federal court.
3. I am unable to pay all the court costs now.

I have attached to this affidavit a cur rent

statement of my inmate account, certified by a custodian of inmate accounts, that reflects the
activity of the account over my period of incarceration or for the last twelve ( 12) months,
whichever is less.
4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly
balance in my inmate account for the last six (6) months. I also understand that I must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month's
income in my inmate account until the fee is paid in full.
5. I verify that the statements made in this affidavit are true. I understand that a false
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14)
years.
Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages
if more space is needed for any response.
IDENTIFICATION AND RESIDENCE:

Name:

M .t.tcl
1'1..

&we

Address: "ILL ~NLT (}-I

Other name(s) I have used:

R-,sso

lvk~vl ~~we

Se.4.1ie-5

'

How long at that address? _ _ _ _ _ _ _ _ _ _ _ _ Phone: _ _ _ _ _ _ __

JI~ JI q 7l.

Date and place of birth: 'D 3 I

'

We::.fM!V\
t5kc 1 lit
.

DEPENDENTS:

I am

[(CJ single [

] married. If married, you must provide the following information:

Nameofspouse:_rv'--+~------------------------~

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO HOC 2125/2005

000449

PAGE2

/

)

My other dependents (including minor children) are:

tJID Oqient:lct>'\-±s

INCOME:

Amount of my income:$

7

g:[

per [

] week [ ] month

Other than my inmate account I have outside money from:
W)1»vt-ty:

l

hwe... tJo

My spouse's income:$

:;01v1..eJ'J<.-t~s Mi f,u.,,t/~1I

61mds

fV1.ol'\-l'(

Njq
I

per [ ] week [ ] month.

ASSETS:

List all real property (land and buildings) owned or being purchased by you.
Your
Address

l_

f:WN

City

Uo

State

Legal
Description

Value

Equity

pB&Qtl(.JJ

List all other property owned by you and state its value.
Description (provide description for each item)

Value

;f.

Cash
Notes and Receivables
Vehicles:
Bank/Credit Union/Savings/Checking Accounts
Stocks/Bonds/Investments/Certificates of Deposit
Trust Funds

l

%

Retirement Accounts/IRAs/401 (k)s
Cash Value Insurance

'

Motorcycles/Boats/RVs/Snowmobiles:

!{

Furniture/Appliances
Jewelry/Antiques/Collectibles
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTiAL PAYMENT OF COURT FEES

(PRISONER)
CAO 1-1 OC 2125/2005
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PAGE3

)

(

Description (provide description for each item)
TVs/Stereos/Com
Tools/E ui ment

e.S

Sporting Goods/Guns
Hors es/Livestock IT ack
Other (describe)

EXPENSES: List all of your monthly expenses.
Average
Monthly Payment

Expense
Rent/House Payment
Vehicle Payment{s)
Credit Cards: (list each account number)

Loans: (name of lender and reason for loan)

N/fi
•

Electricity/Natural Gas
Water/Sewer/Trash
Phone
Groceries
Clothing
Auto Fuel

I

via
I
NIA

Auto Maintenance
Cosmetics/Haircuts/Salons

I

Entertainment/Books/Magazines

rv/ A

Home Insurance

IV }RI

MOTION AND AFFIDAVIT FOR PERMl$SION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)
CAO 1-1 OC 212512005
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PAGE4

Average
Monthly Payment

Expense
Auto Insurance

~/!}.

Medical Expense

wjfl
iV<DfJ-E

Other

MISCELLANEOUS:
How much can you borrow?$

So

:Leo

When did you file your last income tax return? J.<Sie>'(-). o lb Amount of refund: $

7

-----

PERSONAL REFERENCES: (These persons must be able to verify information provided)
Name

i llrn

Address

R,,ss.:,

51t

Phone

w. P."'.'f.- 11v<- Mutt\.'-","' lo <Z 31, Vl

':i.D "),

Years Known

551. CD3 j

?:, Lf f--

~·
M1CHAY..: g!>WE

~IJSX!

Typed or Printed Name

J_l_SUBSCRIBED
20

!"'.
t
~

A~D SWORN TO before me this g
"""o °"'''"
NOTARY Pusuc

rtf
d'f/if

~blic

_m
r
ct.~~--·-

for Idaho

Residing at - - - - - - - - - My Commission expires

sTATE

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENi OF COURT FEES
(PRISONER)
CAO HOC 2125/2005
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°!(ra/13

PAGE5

t0~

L E D

___J.M._ _ _ _ P.M.

MI Jllf:1 I

MAR 1t-f 2011

~us5-o

Inmate name
R§lw t
IDOC No. __,'6"-"";2'-"'~-=-v)..,~--
Address "'LU:. VtJLT 0-l let..L lbl-A
VD S-si 7W 11)
\3;;.(>t, ~Jq,ho ~:,707
Defendant

CANYON COUNTY CLERK
9 RAYNE, DEPUTY

7M
IN THE DISTRICT COURT OF THE - - J - - - - - JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

STATE OF IDAHO,
Plaintiff,
vs.

Defendant.

)
)
)
)
)
)
)
)
)

C1t 1V~ON

--~~~--

Case No. (..({ - d-oo~- .l_ GJ

'f3 3

xc

MOTION FOR HEARING

M_i'~v~h=a.t~1~}_R-"'o~w~e,,.~_R_u_S~)O~---' Defendant, in the above

COMES NOW, _ _ _

entitled matter and moves this Honorable Court to grant Defendant's Motion for Hearing so that
information and oral argument can be presented in support of the Idaho Criminal Rule 35 motion
for a reduction of sentence.
WHEREFORE, Defendant respectfully prays that this Honorable Court issue it's Order
granting Defendant's Motion for Hearing.
DATED this

jf'day of~M,__.a~""~h,_,______,20lL_.

MOTION FOR HEARING - 1
Revised: I 0/05/05

000453

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the

~

day of

_U~"'""--'-h~---'

20JL, I

delivered to prison authorities for the purpose of mailing a hue and correct copy of the MOTION
FOR HEARING via prison mail system for process to the U.S. mail system to:

---~-·-~'"-'t~o~N__ County Prosecuting Attorney
1l l5 ALt3J.ttJ Y sl.
z3bo5

D~

MOTION FOR HEARING - 2
Revised: I0106105

000454

_·))
__A.k__E__~M.
MAR 1Lf 2011
CANYON COUNTY CLERK
B RAYNE, DEPUTY

Inmate name
Q, ~v>$'0
IDOC No. ~2~5=b_o~?.,~--
Address }.((_ 1.HJ1-\ 0-l 4.Lz. lei-A

t11c:.JlllJ

e.o.

8¢.r- Joolo

&,!!>;:., ""LD 't;,37D7

Defendant
IN THE DISTRJCT COURT OF THE

3

t<J)

-~~-----

JUDICIAL DISTRJCT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

STATE OF IDAHO,
Plaintiff,
vs.

tr11,.b~J R<t>i..te~

R'-.?!2SO
Defendant.

)
)
)
)
)
)
)
)

C4/\J'-(c,rJ

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

)

COMES NOW, -~-~~~----------'
fV1 lc~ae/I ~we, R0sfo
Defendant, in the above
entitled matter and moves this Honorable Court to grant Defendant's Motion for Appointment of
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for
Appointment of Counsel.
I.

Defendant is currently incarcerated within the Idaho Department of Corrections

under the direct care, custody and control of Warden

2.

\iW\!)l\>}b,,

h.)el'lf\le.c

-~~~__,,,----~~-t'-"~-----

The issues to be presented in this case may become to complex for the Defendant
to properly pursue. Defendant lacks the knowledge and skill needed to represent
him/herself.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - I
Revised: i Oi06i05

000455

3.

Defendant required assistance completing these pleadings, as he/she was unable
to do it him/herself.

4.

Other: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

DA TED this t"'day of

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STATE OF IDAHO
County of ___,_.4Q=-i-~---

)
) SS

)

/1---Q~\S=y.g,=,~~""u,_":s...,t.a~---' after first being duly sworn upon his/her oath, deposes

_,_/vl'-'t='-'-"b""-e._,.

and says as follows:
1.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the
under the care, custody and control of Warden

1Jr'YD"'J~

We~er

3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other fom1 of real

property;
5.

I am unable to provide any other fonn of security;

6.

I am untrained in the lmv;

7.

If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and competent counsel of the State;
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised: l 0/06/05
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Further your affiant sayeth naught.
WHEREFORE, Defendant respectfully prays that this Honorable Court issue
it's Order granting Defendant's Motion for Appointment of Counsel to represent his/her interest,
or in the alternative grant any such relief to which it may appear the Defendant is entitled to.

fd_a_rc-=--h------' 201}_.

DATED This _3_f"'_ day of ___

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: l O/OG/05
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CERTIFICATE OF MAILING
1 HEREBY CERTIFY that on the

?""

day of

'f1/arih

, 20.Ji_, I

mailed a copy of this MOTION AND AFFIDA VII IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
prison mail system for processing to the U.S. mail system to:

__C_i:t-_{V_Y._<D_rJ_ _ _ _ County Prosecuting Attorney

MOTION AND AFFIDA \!TT IN SUPPURT FUR APPOINTMENT OF COUNSEL - 4
Revised: ! 0106105
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~~E

D
P.M.

MAR 1 8 2011
CANYON COUNTY CLERK
C ATKINSON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO,

)
)

Plaintiff,

)
)
)

-vs-

ORDER APPOINTING ATTORNEY
Case No. CR09-29933

)
)

MICHAEL ROWE RUSSO,

)

Defendant.

)

The defendant filed with the Court his motion for Correction or Reduction
of Sentence, ICR 35 and Motion for Appointment of Counsel together with a
supporting affidavit.
The Court reviewed the defendant's criminal file in regard to the above
named defendant and found the defendant to be indigent in this matter.
NOW THEREFORE, IT IS HEREBY ORDERED the Canyon County
Public Defender's Office

be and is hereby appointed to represent the above

named defendant on his Motion for Correction or Reduction of Sentence, ICR 35
in the above entitled matter.
IT IS FURTHERED ORDERED that the Public Defender's Office shall
appoint conflict counsel if deemed necessary.

ORDER ON RULE 35 MOTION --1

000459

IT IS FURTHER ORDERED that an amended motion be filed together
with any additional information for the Court's consideration within thirty (30)
days.
Dated this

Ir-day of March, 2011.

ORDER ON RULE 35 MOTION --2

000460

CERTIFICATE OF SERVICE

I hereby certify that I served true and correct copies of the foregoing
document upon the following:
Canyon County Prosecuting Attorney
Caldwell, ID 83605
Canyon County Public Defender
510 Arthur St
Caldwell, Idaho 83605
Michael Rowe Russo
IDOC #35602
ICC Unit D-1 Cell 107-A
PO Box 70010
Boise, Idaho 83707
either by depositing the same in the U.S. mail, first class postage prepaid, or by
personal service.
Dated this

_il__ day of March, 2011.
C. Yamamoto,
Clerk of the District Court

ORDER ON RULE 35 MOTION --3

000461.

~Jt_fio.

F

MAR 24 2011

bm
BRYAN F. TAYLOR
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

CANYON C~~ CLERK

t, ~l;°)PUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO,
CASE NO. CR2009-29933
Plaintiff,

OBJECTION TO RULE 35 MOTION
AND REQUEST FOR HEARING

vs.
MICHAEL ROWE RUSSO
Defendant.

COMES NOW, LISA WENNINGER, Deputy Prosecuting Attorney of the
Canyon County Prosecuting Attorney's Office, on behalf of the State of Idaho, who objects to the
Rule 35 Motion filed by the Defendant MICHAEL ROWE RUSSO herein, for the reasons that:
1. No reason has been given to show that the sentence was illegal or unreasonable
or unduly harsh when entered.
2. The victims herein may wish to address the Court on the Rule 3 5 motion, prior
to the Court's ruling on the motion.

OBJECTION TO RULE 35 MOTION
AND REQUEST FOR HEARING

000462

3. The sentence imposed is consistent with the illegal conduct and activities of the
Defendant.

DATED This

'J,1\

day of March, 2011.

I HEREBY CERTIFY that a true and correct
copy of the foregoing instrument was served
upon the attorney for the defendant, the
Canyon County Public Defender, by placing
said instrument in their basket at the Clerk's
Office, on or about the z_,,v\ day of March,
2011.

\)

OBJECTION TO RULE 35 MOTION
AND REQUEST FOR HEARING

2

000463

-----

•

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO,

)
)

PlaintiffRespondent,

)

-vsMICHAEL ROWE RUSSO,
DefendantAppellant.

)
)
)
)
)
)
)
)

Case No. CR-09-29933*C

CERTIFICATE OF EXHIBITS

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify the following
exhibits were used at the Jury Trial:

State's Exhibits:

1

CD

Admitted

Sent

2-3

Photos

Admitted

Sent

4-6

Photos

Admitted

Retained

7-14

Photos

Admitted

Sent

15

Pants

Admitted

Retained

16

Shirt

Admitted

Retained

17-23

Photos

Admitted

23A

Photo

Admittl'd,,

'I-

.

..., Sent

~

f:

•. \i

~

(;J!itRFICATE OF EXHIBITS
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Sent · ""

24-24B

Photos

Admitted

Sent

25-30

Photos

Admitted

Sent

31

Boots

Admitted

Retained

32

Clothes

Admitted

Retained

33-36

Reports

Admitted

Sent

37

Photo Packet

Admitted

Sent

38-41

Photos

Admitted

Sent

42

Photo Packet

Admitted

Sent

43

Demonstrative Sole

Admitted

Retained

44

Large Shoe Prints

Admitted

Sent

45

2Photos

Admitted

Sent

46

Cell Phone

Admitted

Retained

47

ISP Video

Admitted

Retained

48

Sheriffs Report

Admitted

Sent

49

Video from Cell Phone Admitted

50

Photo

51

Rape Photos from Car Admitted

59

DVD

Admitted

Sent

60-62

Audio CD's

Admitted

Sent

63

Photo

Admitted

Sent

Admitted

CERTIFICATE OF EXHIBITS
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Retained
Sent
Retained

Defendant's Exhibits:

B-G

Photos

Admitted

Sent

The following are also being sent as exhibits as requested in the Notice of Appeal:

DVD attached to: State's Memorandum in Opposition to Defendant's Motion
to Suppress Evidence Regarding the Defendant's Statements, filed 1-19-10
Grand Jury Transcript
Presentence Investigation Report

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this ___--"-_ day of June,

2011.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
~~~·~~H~~ the County of Canyon.
By:
Deputy

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

STATE OF IDAHO,
PlaintiffRespondent,
-vsMICHAEL ROWE RUSSO,
DefendantAppellant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-09-29933*C
CERTIFICATE OF CLERK

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled case was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including all documents as requested.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of the said Court at Caldwell, Idaho this --'-""-"'"--day of June, 2011.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
for the County of Canyon.
By:
Deputy

CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

STATE OF IDAHO,

)

PlaintiffRespondent,

)
)
)
)
)
)
)
)
)

)

-vsMICHAEL ROWE RUSSO,
DefendantAppellant.

Supreme Court No. 38404
CERTIFICATE OF SERVICE

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy
of the Clerk's Record and one copy of the Reporter's Transcript to the attorney of
record to each party as follows:
Molly Huskey, State Appellate Public Defender's Office,
3050 N. Lake Harbor Lane, Ste. 100, Boise, Idaho 83703
Lawrence G. Wasden, Attorney General, Statehouse, Boise, Idaho 83720
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of the said Court at Caldwell, Idaho this~~- day of June, 2011.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho
u~~L~L the County of Canyon.
By:
Deputy
.....

CERTIFICATE OF SERVICE
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